
PERSPECTIVES ON PEACEFUL ASSEMBLY

Public demonstrations emerged during the 20th Century as a powerful and popular form of political 
participation and mobilisation. It is a tool which has often been used in the pursuit of freedom, but it 
has also been used for many other causes. It has in some cases resulted in violence being 
used by the state, or by participants, or both. The recent events in places such as Hong Kong, 
Paris and Harare - and, closer to home, on our campus - present the question: How should 
states respond to peaceful (and not so peaceful) assemblies? 

Christof Heyns (ICLA) currently leads the process within the United Nations Human Rights Committee 
to prepare guidelines on 'the right of peaceful assembly’, as recognised in article 21 of the Covenant 
on Civil and Political Rights. The Committee is expected to give guidance on questions such as the 
following: When is an assembly ‘peaceful’ (can violence by some be attributed to all?); when is one 
dealing with an ‘assembly’ (can a lone protester claim the right? are online ‘gatherings’ protected?); 
are assemblies on private property covered?; should organisers be held liable for damage; and when 
may the police use interfere? The UN process is described here: 
https://www.ohchr.org/EN/HRBodies/CCPR/Pages/GCArticle21.aspx

Christof will give a short introduction, and Dr Joel Modiri (Jurisprudence) and Dr Gustav Muller 
(Private Law) will serve as respondents, before the floor is opened for discussion.

Emile Zitzke is a senior lecturer at the Wits School of Law where he teaches the law of delict. 

His research involves the intersection of delict, human rights and critical jurisprudence. He is 

an obstreperous “Pretoria Crit” who studied and worked at the UP Faculty of Law once upon a 

time. Before joining Wits, he was a postdoctoral research fellow at the South African Institute 

for Advanced Constitutional, Public, Human Rights and International Law (SAIFAC). Some of his 

publications are listed and available at https://orcid.org/0000-0001-5288-8679.
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From: Joel Modiri <joel.modiri@up.ac.za> 

Sent: Thursday, 11 April 2019 21:39

To: Sunet Slabbert <sunet.slabbert@up.ac.za>

Subject: Fwd: Emile Seminar Abstract

Hi Sunet

Can we please place this info on an advert for distribution . Please ask elzet to make the links 

below LIVE.

Thanks

JM

---------- Forwarded message ---------

From: Emile Zitzke <emile.zitzke@wits.ac.za>

Date: Thu, 11 Apr 2019 at 16:41

Subject: Emile Seminar Abstract

To: joel.modiri@up.ac.za <joel.modiri@up.ac.za>

Hi Joel

What do you think of this for the seminar at the department?

Take care

Emile

Critiquing Komape

The case of Komape v Minister of Basic Education (Tebeila Institute of Leadership Education 

and Governance and Training Equal Education Amicus Curiae) 2018 JDR 0625 (LP) tells the 

story about a malfeasant government, a grieving family, and a law of delict that is messily 

divorced from the African jurisprudence of care, responsible leadership, sense of duty, and 

prescription. In this case, a five-year-old child called Michael Komape fell into a pit toilet at 

school and drowned. The Minister of Basic Education agreed to pay for Michael’s funeral as 

well as any clinically proven psychological lesions suffered by some of his family members. As 

to Michael’s pain and suffering, the implication of the judgment is that it came to an end with 

his last breath. Being dead, the purist approach to the law here is unconcerned with Michael’s 

injuries. Furthermore, as to the medically unproven grief endured by other family members 

and friends of Michael, the court believed that its hands were tied. They were left remediless. 

In this discussion, we will explore, together, whether transformative and decolonial readings of 

the case would demand different outcomes.

The case can be read here http://www.saflii.org/za/cases/ZALMPPHC/2018/18.html and the 

theoretical framework for the discussion can be accessed here https://www.tandfonline.com/

doi/full/10.1080/02587203.2018.1543836

Emile Zitzke is a senior lecturer at the Wits School of Law where he teaches the law of delict. 

His research involves the intersection of delict, human rights and critical jurisprudence. He is 

an obstreperous “Pretoria Crit” who studied and worked at the UP Faculty of Law once upon a 

time. Before joining Wits, he was a postdoctoral research fellow at the South African Institute 

for Advanced Constitutional, Public, Human Rights and International Law (SAIFAC). Some of his 

publications are listed and available at https://orcid.org/0000-0001-5288-8679.
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