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ABSTRACT

The Zimbabwean economy rapidly declined over the past two decades. A record
hyperinflationary environment and a collapse of the financial service sector coupled by lack of
external lines of credit created a difficult operating environment for corporate businesses.
Businesses thus either closed down operations or resorted to survival strategies. Corporate
mergers and acquisitions emerged as natural favoured strategies in implementing survival
corporate restructuring transactions. However, the success of such strategies largely depends on
the effectiveness of the merger regulatory framework, that is, its ability to promote beneficial
corporate restructuring transactions on one hand and to maintain the competitive structure of the

market on the other hand.

This research analyses the current merger regulatory framework in Zimbabwe and assesses
whether it is suited to promote beneficial corporate restructuring transactions implemented
through mergers and acquisitions without unnecessarily distorting the competitive structure of
the market. Employing the failing firm doctrine as the focal point, the research identified a
number of shortcomings within the current merger regulatory framework that impacts upon its
ability to effectively promote beneficial corporate mergers and acquisitions without sacrificing

the competitive market structure.

Selected comparative jurisdictions were used to draw various lessons for Zimbabwe. The aim of
the comparative study was not to provide an exhaustive analysis of these jurisdictions but to
identify specific arrears that can be used to develop and suggest an effective merger regulatory

framework for Zimbabwe.

In order to remedy the identified shortcomings inherent within the current Zimbabwean merger
regulatory framework, this thesis proposes a number of amendments to the current Competition
Act [Chapter 7:01] of 1996. These proposed amendments are aimed at bringing clarity,
flexibility and strengthening the merger regulatory framework including the institutions tasked
with such. The research is primarily a legal analysis of the Zimbabwean merger regulating
statute and its implications on any decisions made by the competition authority. As such, the
thesis states the status of legal development in Zimbabwe and the selected comparative

jurisdictions as of 31 July 2013.
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Chapter 1: Introduction and overview of the study

1.1 Background to the study

The Zimbabwean economy had for a lengthy period experienced an unfortunate downturn.
By 2008 the country’s inflation reached unprecedented record levels.' The country’s major
economic sectors in agriculture, mining and manufacturing sharply declined thereby affecting
exports.” Domestic production slowly declined. There was an acute shortage of basic goods

and services such as foodstuffs and health care.’

The financial sector which naturally plays a key role in financing business was not spared
from the meltdown with a number of key financial players either scaling down operations or

completely closing down.* This subsequently presented challenges for ‘corporate’” businesses

"t is difficult to place a measure at the magnitude of inflation in Zimbabwe at the height of the economic crisis.
Makina noted that by 2009 the country’s inflation figures could not be computed and placed the last known
official figures at 237 million per cent as of July 2008 and independent sources placed the rate of inflation at
89.7 sextrillion (million million million) per cent by November 2008. See Makina D ‘Historical Perspectives on
Zimbabwe’s Economic Performance: A Tale of Five Lost Decades’ (2010) (26) Journal of Developing Societies
99, 115. Some sources placed the inflation figures as of November 2008 at 516 quintillion per annum making it
the highest ever recorded by a country outside a war zone surpassing the former Yugoslavia in 1994 and slightly
behind Hungary in 1946. Official figures from the Central Statistics Office placed the inflation rate at 1.281.1.
percentage points in December 2008. A Feature of these figures is that the inflation rate in Zimbabwe was way
beyond imagination.

* See generally Jenkins C M and Knight J The Economic Decline of Zimbabwe: Neither Growth nor Equity
(2002). In 2008, exports reportedly fall by minus 13.93 per cent. See United States of America (USA) Central
Intelligence Agency The World Factbook (2008), available at

http://www.indexmundi.com/zimabwe/exports.html,

? At the height of the economic crises, several public health facilities, particularly those operated by government
experienced severe operational problems such as mass exodus of medical professionals and lack of essential
medicines and equipment.

* Two of the country’s big and oldest financial institutions, the Barclays Bank and Standard Chartered Bank
closed many of their branches in smaller towns due to primarily the decline in agricultural production for those
branches were mainly supported by large scale commercial farmers. Other banks such as Founders Building
Society, Royal Bank, Barbican Bank, Trust Bank, CFX Bank and Time Bank all closed down their operations.
See Mucheche C ‘Revisiting banks’ collapse’ The Sunday Mail In-Depth 22-28 July 2012, D4.

> This term will be used interchangeably with ‘firm’ ,’company’, ‘entity’ or ‘corporation ’ to denote any form of

organised businesses regardless of whether it is incorporated or not.

2
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that were deprived of sources of borrowing. The situation was militated by the absence of
both external lines of credit to either the central government or individual private businesses
and direct foreign investment due to primarily an unstable political and economic

environment.®

A number of factors combined to create an unfriendly environment for investors thereby
depriving the country of foreign exchange injection. These factors included the adoption of
several populist economic measures aimed at appeasing the poor majority, namely, the
introduction of price controls’ aimed at ensuring that basic commodities and services are
affordable to the majority and introduction of the controversial land redistribution

programme® that was given statutory effect in various pieces of legislation.” Despite the noble

® The country has witnessed sustained periods of an unstable political environment following the disputed
presidential elections in 2002. This instability aided the rapid economic decline that had started in the late
1990s.

7 The reintroduction of formal price control mechanisms into the economy has been met with mixed reactions.
The Zimbabwean Government justified price controls as necessary to curb the rather unjustified spat of price
increases at a time when the economy was facing shrinkages and a seemingly unabated inflation that was not
matched by salaries. It thus perceived these increases as motivated by ulterior motives given that their timing
coincided with general elections in 2000. See on this Kububa AJ ‘Zimbabwe’ in UNCTAD Review of Recent
Experiences in the Formulation of Competition Law and Policy in Selected Developing Countries: Thailand,
Lao, Kenya, Zambia and Zimbabwe (2005) UNCTAD/DITC/CLP/2005/2, 303. The government added price
monitoring as a function of the CTC by way of inserting section paragraph (h) of section 5(1) of the
Competition Act of 1996 (this was effected by the Competition Amendment Act of 2001). The National
Incomes and Pricing Commission Act [Chapter 14:32] was amended to create the National Incomes and Pricing
Board in place of the National Incomes and Pricing Commission as an institution that was tasked, inter alai, with
price monitoring and control. Furthermore, the Control of Goods Act [Chapter 14:05] also saw the
reintroduction of a price inspection institution. Regardless of the noble rationale behind these developments,
they failed to provide a lasting solution as basic commodities that were mainly target by control measures
quickly disappeared from the shelves of supermarkets, a situation that further compounded the woes of the
consuming public.

¥ See generally on the economic implications of the land reform programme in Zimbabwe, Barry F, Honohan P
and McIndoe T ‘Postcolonial Ireland and Zimbabwe: Stagnation before Convergence’ (2009) Institute for
International Integration Studies (I1S) Discussion Paper No.291/June 2009.

? The series of legal measures to give land reform the needed legal effect started as early as 1985 with the
enactment of the Communal Land Act 21 of 1985 and then the Land Acquisition Act 21 of 1985 which both
aimed at strengthening the government’s powers to acquire land for resettlement. The Land Acquisition Act

was further amended in 1992 by the Land Acquisition Act 3 of 1992 and it was further altered by executive
3
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rationale behind land redistribution, the programme was implemented in a manner that
largely disregarded property rights in Zimbabwe hence acting as a stumbling block to foreign

. 1
1nvestors. 0

The Zimbabwean Government through the Reserve Bank of Zimbabwe (RBZ), which is the
central bank, adopted a number of measures aimed at trying to stabilize and resuscitate the
productive sectors of the economy.'' These included the printing of bank notes, artificial
valuations of the local currency and the divergence of the central bank from its core business
of monitoring the financial sector to, inter alia, funding the government’s land reform
programme through acquisition of agricultural inputs that were then made available to ‘new

farmers’ below market prices, thus technically subsidising the sector.'?

measures through the Presidential Powers (Temporary Measures) Act 1 of 1986. Perhaps the most significant
legal instruments came in the form of the Gazetted Land (Consequential Provisions) Act [Chapter 20:28] which
criminalised failure to cease occupation of acquired land and the Constitutional Amendment Act 11 of 2000
which amended the Constitution of Zimbabwe of 1979 through the insertion of sections 16A and 16B which,
inter alia, requires owners or occupiers of acquired land to cease occupation of that land within 90 days.

' See commercial Farmers Union,/Bateleurs Peak Farm Holdings (Private) Limited /Chiredzi Ranching
Company (Private) Limited/Louis Karel Fick/ Andrew Paul Rosslyn Stidolp/Lipgreen Farming (Private)
Limited/Gradeur Ranching (Private) Limited/Chiriga Estates (Private) Limited and Busi Coffee Estates
(Private) Limited v The Minister of Lands and Rural Resettlement/ The Minister of Justice/ The Commissioner
General of the Zimbabwe Republic Police/ The Auditor General/ The Minister of Finance/ The Attorney-
General and The Chairman of the Compensation Committee, [2010] SC31/10 at 11 where it was stated that
section 13B(3) of the Constitution as effected by the amendment referred to in note 9 above ‘ousts the
jurisdiction of the courts to enquire into the legality or otherwise of the acquisition of land.” This effectively
deprives the aggrieved party of the right to protection by the law including the right to have their property
protected regardless of the modus employed to deprive them of such a right. See generally, Mike Campbell (Pvt)
Ltd and Others v Minister of National Security Responsible for Land, Land Reform and Resettlement and
Another SC49/07.

" The Reserve Bank of Zimbabwe (RBZ) as established by the Reserve Bank of Zimbabwe Act [Chapter 22:
15] of 1999 which replaced the Reserve Bank of Zimbabwe Act [Chapter 22:10] is the central bank of
Zimbabwe whose role includes regulating the monetary system; stabilising the currency and ‘fostering the
liquidity, solvency, stability and proper functioning of Zimbabwe’s financial system and advancing general
economic policies of the Government.” It is through the last stated function that the central bank found itself at
the heart of trying to advance several of the Government’s policies including financing the agricultural sector as
a component of the country’s economy.

"2 It is through the funding of the land reform policy that the central bank found itself at the heart of trying to

advance several of the Government’s policies including financing the agricultural sector as a component of the

4
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The critical shortage of foreign exchange, dwindling industrial production, an artificial
foreign exchange rate coupled by a hyperinflationary environment, resulted in a valueless
local currency that was in short supply and was abandoned in 2009." The country then
adopted a multicurrency regime in a bid to arrest inflation and stabilise the economy.14
However, although these developments had brought a measure of stability to the economy,

corporate businesses are currently still experiencing viability challenges."’

The aforementioned shortage of foreign exchange and distortions in exchange rates created
financial instability for those businesses that relied on exports for income and survival as they
increasingly faced viability problems in trying to sustain exports that became increasingly
expensive.'® The domestic market became smaller and smaller as large numbers of people
were left unemployed following years of downsizing operations in a bid to survive the

. 17
economic scourge.
1.2 Why mergers and acquisitions?

Faced with an unconducive operating environment, corporate businesses usually resort to
. . . 18 . ..
corporate restructurings as survival strategies. ~ Corporate restructuring in its broader sense

refers to any activity that may be implemented in response to either internal or external

country’s economy. See on the role of the RBZ in prolonging the economic instability, Makina (2010) (note 1
above) 112-13; Munoz S ‘Suppressed Inflation and Money Demand in Zimbabwe’ (2006) International
Monetary Fund Working Paper No. 15; Coorey S, Clausen JR, Funke N, Munoz S and Ould-Abdallah B
‘Lessons from High Inflation Episodes for Stabilising the Economy in Zimbabwe’ (2007) International
Monetary Fund Working Paper WP/07/99.

1 See Linzmayer O The Banknote Book: Zimbabwe (2012).

" Ibid.

15 See generally Makina (2010) (note 1 above).

"9 Ibid.

"7 Media reports placed the unemployment figures at 94 per cent of the population, that is, only six per cent of
the population was formally employed by 2008. See AFP ‘Zimbabwe unemployment soars to 94%, ’quoting the
United Nations (UN) Office for the Coordination of Humanitarian Affairs (OCHA), available at
http://www.google.com/hostednews/afp/article/ ALegMS5imTkGEP84 3QTVcSGu_8W3YrP8wA, (accessed 21

April 2009). Cf. Lubker M ‘Employment, unemployment and informality in Zimbabwe: Concepts and data for
coherent policy-making’ (2008) International Labour Organisation (ILO) Integrated Working Paper No. 90 and
Issues Paper No. 32 (although the rate of formal unemployment is high, the unemployment rate relatively lower
than 10 per cent due to informal employment).

18 Kokkoris I and Olivares-Caminal R Antitrust Amidst Crises (2010) 103.
5
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pressures that result in the partial or complete dismantling or reorganisation of a firm’s assets,

debts and other operational requirements such as its labour force."

Corporate mergers and acquisitions have over the years emerged as the most favoured
strategy of implementing corporate restructurings.”’ Given the hostile nature of a business
operating environment characterised by a large volume of failing firms, these corporate
restructuring transactions mainly involved acquisitions of those ‘failing firms.” Thus these

mergers can aptly be described as rescue mergers.”'

1.3 Why regulate corporate mergers and acquisitions?

However, the fact that mergers in general and those involving firms facing financial
difficulties in particular, may be beneficial, does not exempt them from the clutches of
regulatory authorities (in this case, competition authorities or antitrust agencies as they are
referred to elsewhere.)** This is because mergers may also be potentially alnti—competitive.23

Such anti-competitiveness lies in the fact that a merger may either create or strengthen a

1 Kokkoris and Olivars-Caminal (2010) (note 18 above) 103; Gaughan PA Mergers, Acquisitions and
Corporate Restructuring 4™ ed (2007); DePamphilis D Mergers, Acquisitions and other restructuring activities:
An Integrated Approach to Process, Tools, Cases and Solutions (2001) 5 (corporate restructurings refers to
actions taken ‘to expand or contrast a firm’s basic operations or fundamentally change its assets or financial
structure.’)

* Valentine D ‘Horizontal Issues: What’s Happening and What’s on the Horizon?’ (2005), available at

http://www.ftc.gov/speeches/other/dvhorizontalissues.htm, (accessed 28 March 2011). See also Kokkoris and

Olivares-Caminal (2010) (note 18 above) 105. Other forms of corporate restructurings can involve debt
restructuring if the company is failing to generate enough cash flows to meet its debt obligations and other
liabilities.

2 See generally Hewitt G ‘The Failing Firm Defence’ (1995) (2) OECD Journal of Competition Law and Policy
113,119-139; McLaughlin TA Nonprofit Mergers and Alliances 2" ed.(2010) 31.

** In Zimbabwe, the Competition and Tariff Commission (CTC) is the unitary competition authority established
and constituted under the Competition Act of 1996 in particular section 4. In South Africa, the Competition Act
89 of 1998 establishes and constitutes a three-pronged competition authority being the Competition
Commission, the Competition Tribunal and the Competition Appeals Court. In the European Union (EU) the
competition enforcement authority is bestowed upon the European Commission’s Directorate General for
Competition and in the United States of America (US) the competition authority, known as the federal antitrust
agencies, are the Federal Trade Commission and the Department of Justice’s Antitrust Division.

2 Whish R Competition Law 6™ ed. (2009) 799-800.
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dominant market position that is capable of upsetting the competitive structure of the

market.?*

Merger regulation is thus necessary to ensure that corporate restructuring transactions
implemented through mergers and acquisitions do not negatively alter the competitive
structure of the market by creating a dominant entity that will be able to abuse its dominant
market position to the detriment of competition and the consuming public.”> Maintenance of a
competitive market structure is achieved through ensuring that mergers are adequately
assessed to ensure that benevolent mergers are approved and those raising competition

concerns are either prohibited or are modified so as to address any identified concerns.
1.4 The research in context

Mergers are generally beneficial as an economic welfare enhancing tool and particularly as
an economic stabilising mechanism during a crisis environment. However, as indicated, they
are also potentially anti-competitive. This anti-competitive aspect can result in a merger
transaction eroding the welfare enhancing benefit of the transaction. Given that mergers with
or without a failing firm component might possess both positive and negative attributes, it is
clear that there is a need for a ‘trade-off’ between these two poles.”® This ‘trade-off’ will
ensure that beneficial corporate restructurings implemented through mergers involving failing
firms in a crisis environment are promoted on the one hand and on the other hand that such

promotion maintains the competitive structure of the market.

Maintaining a balance between promoting of beneficial corporate restructuring transactions
implemented through mergers and acquisitions and the maintenance of the competitive

market structure requires an effective merger regulatory framework. This effective regulatory

* Tbid, 806-808. A dominant position is where post-merger, the merged entity acquires market power, that is,
‘the power to influence market prices, output, innovation, the variety of goods and services, or other parameters
of competition on the market for a significant period of time.” See European Commission Directorate General
Competition Discussion paper on the application of Article 82 of the Treaty to exclusionary abuses (2005)
par.24, available at http://www.ec.europa.eu/comm/competition/antitrust/art82/index.html, (accessed 23
November 2012) and further Landes WA and Posner RA ‘Market Power in Antitrust Cases’ (1981) 94 Harvard
Law Review 937.

* Ibid.

% Kokkoris and Olivares-Caminal (2010) (note 18 above) 404.
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framework relates to the adequacy of the statutory instruments enacted to regulate mergers

and acquisitions and the institutions mandated with merger enforcement.

The focus of this thesis, as explained in more detail hereinafter, is on the competition law

aspects of regulating mergers and acquisitions in a harsh economic environment.
1.4.1 The merger regulatory framework in Zimbabwe

The Competition Act®’ is the principal merger regulating statute in Zimbabwe. The Act
provides for substantive and procedural aspects of merger regulation in addition to
establishing and constituting the Competition and Tariff Commission (CTC) as the principal
competition and merger regulating authority.”® It is a combination of these aspects that

determines the effectiveness of the Zimbabwean merger regulating system.
1.5 The research statement and objective

The study primarily aims at analysing from a competition law perspective, the current
regulatory framework for mergers and acquisitions in Zimbabwe. It aims to identify and
highlight the shortcomings within the system and develop and suggest a model regulatory
framework that is suitable for Zimbabwe in general and particularly in the context of the
perennial harsh business operating environment in which corporate mergers and acquisitions

are a critical component not only for corporate survival but also for socio-economic stability.

The researcher primarily aims at assessing whether from a competition law perspective, the
current state of merger regulation in Zimbabwe is adequately equipped to meet the demands
of both promoting beneficial corporate restructurings implemented through mergers and
acquisitions on the one hand and the promotion and maintenance of a competitive market

structure on the other hand.

" Act 7 of 1996.

¥ Long title to Act and section 4 establishing and constituting the CTC. Section 3(3) confirms the status of the
CTC as the principal merger regulatory authority in Zimbabwe by requiring sectorial regulators established
under any other legislation to seek authorization of a merger within that sector from the CTC.See for instance
Merger of Aykroyd Insurance Brokers and Hunt Adams& Associates, [2001] CTC/M&A/Jun01 where the
Commissioner of Insurance applied for the authorisation of the merger between tow insurance firms from the

CTC.
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The study will expose certain critical shortcomings within the current merger regulatory
framework. It will then use established and developed comparative jurisdictions to adopt and
adapt a model suitable and effective for selective and relevant aspects of merger regulation in
Zimbabwe where the latter regime falls short. The study will develop and suggest a
regulatory model that is suitable to strike and maintain a balance between the promotion of
beneficial corporate restructuring transactions implemented through mergers and acquisitions
and the established principles of merger regulation aimed at protecting the competitive

process so as to maintain the competitive structure of the market.
1.6 The significance and relevance of the study

The significance of the study can be highlighted in the assumptions that can be made from the
above exposition. These relate to the general importance of competition in a market and the
rationale behind merger regulation and the need to promote beneficial corporate
restructurings implemented through corporate mergers and acquisitions in a crisis
environment such as the perennial harsh business operating environment facing corporate

entities in Zimbabwe.
The study assumes that:

(a) Competition is a necessary vehicle for achieving economic growth and development
particularly in developing countries such as Zimbabwe; advances a broader socio-
economic policy objective of the government and enhances the general welfare of

citizens.

(b) Corporate mergers and acquisitions are an essential tool for effecting corporate
restructuring transactions that are necessary for (i) enhancing general efficiency in the

market, (i1) enhancing economies of scale and scope; ? (iii) ensuring business survival

* Economies of scale describe a situation where the average costs of production decreases in the long term
through combining production facilities. Economies of scope refer to situations where the combined output of a
single entity is greater than that which could be achieved by two different entities with each producing a single

product. See generally Whish (2009) (note 23 above) 10-11.
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through consolidation that ensures profitability and viability especially in a harsh

economic operating environment.

(c) Corporate mergers and acquisitions can however also be potentially harmful to the
competitive structure of the market thereby negating the gains of competition through
the elimination of an effective competitor and reduction of market participants. In the
process it can create dominant firms that have the capacity and potential to engage in

anti-competitive practices that are detrimental to consumer welfare.

(d) There is a need to regulate corporate mergers and acquisitions in order to ensure that
competition in the market is protected and maintained for the good of the economy

and the consuming public.

(e) An effective merger regulatory framework is necessary to achieve and maintain a
balance between the promotion of beneficial corporate restructurings transactions on
one hand and the protection of the competitive process on the other hand through
meeting the current demands of the competitive market as well as adjusting to any
future changes in the business operating environment that necessitates mergers,

particularly ‘rescue mergers.’

It is acknowledged that the area of merger regulation has received substantial attention within
academic circles. With this in mind, this study is aware of the dangers of trying to reinvent
the wheel in this area hence acknowledges the existing academic work but at the same time

firmly places at its epicentre two issues, namely:

(a) The regulation of corporate mergers and acquisitions not only from a developing

country perspective but also from a jurisdiction plagued by perennial economic crisis.

(b) The interpretation and application of the failing firm and failing division doctrines in
merger regulation in an environment where such doctrines are expected to be
considered in many mergers brought before the regulatory authorities and in a

framework that is evidently not adequately equipped to deal with the current merger
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© University of Pretoria



regulatory demands in a normal set-up and even less so in a changed business

operating environment.

The above aspects distinguish the study from existing research. The existing research on the
regulation of mergers and acquisitions in crisis periods focuses on established and developed
jurisdictions® hence justifies, predictably so, the position that there is no need to alter the
regulatory mechanism even in a changed business operating environment which in this
instance is an economic operating environment that is in perennial crisis and may be referred
to as a harsh economic operating environment. Whereas this study accepts the need to
maintain a competitive market structure and hence a rigorous merger regulatory framework in
any given situation, it questions whether the same can be said of Zimbabwe where the current
merger regulatory framework is not equipped to deal with merger regulation in normal times
and much less so in a changed business operating environment where survival transactions

can be very contrived and complicated.

It must be pointed out that this must not be taken to mean that the researcher will argue for
the weakening of merger regulation in a crisis environment but rather the advancement of the
thesis is that before even considering whether the standards for merger regulation in
Zimbabwe need to be altered in any way, the question that need to be addressed is whether
the current regulatory framework is adequately equipped to adapt to any changes in the
regulatory environment. This is because advocates of retaining the prevailing systems points

to their being flexible and hence effective to meet any changes.”'

Using the regulation of mergers involving either failing firms or the failing division of firms
as the focal point, the researcher will investigate the approaches adopted in both the US and

EU to assess their suitability for purposes of reform of the Zimbabwean merger regulatory

3% See for instance, Kokkoris and Olivares-Caminal (2010) (note 18 above).

! See Jenny F ‘Foreword’ in Kokkoris and Olivares-Caminal (2010) (note 18 above); Calvino N ‘Brussels: Part
of the Problem or Part of the Cure?” EU Competition and Public Law Report, Brussels focus (2009), available at
http://abreuadrogados.com/xms/files/05 Comunicacao/Artigos na Impreusa/Iberia Lawyer Artigo-

MMP_fEB.2009.PDF, (accessed 23 October 2010)( Nadia Calvino is the Deputy Director General of the

Directorate General Competition of the EU.)
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regime. The use of the South African merger regulatory system as a comparative third word
jurisdiction will serve to show that it is necessary to effectively regulate mergers and
acquisitions involving failing firms in a broader socio-economic context. Furthermore, its
suitability for purposes of adapting the Zimbabwean merger regulatory regime will also be

considered.

However, in a bid to come up with a suitable and distinctly unique regulatory model for
Zimbabwe, caution needs to be exercised so as to avoid producing a framework that is not
only alien to established principles of merger regulation but also one that defeats the very
rationale behind merger regulation, namely, to ensure that corporate transactions
implemented through mergers and acquisitions do not unnecessarily harm the competitive
structure of the market in which the merging firms operates. Accordingly, it is submitted that
the guiding principle must be to come up with an effective regulatory system, that is, one that
is able to achieve two main objectives namely:
(a) to meet the current needs in addressing the identified shortcomings in the status
quo and;
(b) to adapt to the changes in the regulatory environment necessitated by a changed
business operating environment that is a breeding grounds for both benevolent and

anti-competitive behaviour such as survival induced ‘rescue mergers.’

1.7 Definition of terms

The title of the research is ‘Corporate Restructurings in Zimbabwe: A Legal Analysis of the
Regulation of Corporate Mergers and Acquisitions in Zimbabwe.” The aim of the research is
primarily to analyse the current merger regulatory framework in Zimbabwe so as to identify
any shortcomings within the system in order to develop and suggest a model for effective
merger regulation in Zimbabwe in general and during crisis periods in particular. From this, it

is important to define some of the key terms that will be used in the study, namely:

(a) Corporate restructurings: this term generally refers to any form of business
reorganisation implemented to meet the demands of a particular business especially in
response to the need to remain viable. The study will use this term to denote business

reorganisations implemented through corporate mergers and acquisitions.

12

© University of Pretoria



(b) Corporate: will be used interchangeably with the terms ‘firm’, ‘corporate entity’,

company’ or ‘corporation’ to denote any form of organised business.

(c) Mergers and acquisitions: these terms will be used interchangeably to describe any

situation where one or more business entities acquires the whole or part of the
business of another regardless of whether such an acquisition results in the creation of
a new venture altogether or merely results in the merging of the acquired business
with the acquiring entity. The study will assign the definition given by any statute
when dealing with a particular jurisdiction as well as use the terminology therein, for
instance, when discussing merger control in the EU, the term ‘concentration ‘may be

preferred.

(d) Competition: refers to a state of rivalry. This study uses the term ‘competition’ to

describe a state of inter-firm rivalry in the market.

(e) Competition law: will be used to denote any form of legal rules, administrative

®

instruments or principles developed from judicial decisions aimed at regulating the
conduct of firms on the market so as to promote and maintain inter-firm rivalry. The
term ‘competition law’ will also be used interchangeably with ‘antitrust law’

especially when discussing merger regulation in the US.

Competition policy: will be assigned a general meaning to encompass all mechanisms
that are employed to protect, promote and maintain competition on the market.
‘Competition policy’ will used interchangeably with ‘competition system’,

‘competition regime’ or ‘competition framework’ to include competition law.

(g) Merger regulation: relates to the instruments used by the competition authorities to

control the activities (transactions) employed by corporate businesses that potentially
affect the competitive structure of the market. This term will also be used

interchangeably with ‘merger control.’
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(h) Failing firm doctrine: is the consideration from a competition law perspective of the
financial status of a party to a merger in assessing whether or not such a merger can
be approved on the basis that such status has the effect of neutralising the anti-

competitive effects of the merger.

(1) Failing division doctrine: is the consideration from a competition law perspective of
the financial status of part of a business of a party to a merger, which part is the target
of the acquisition and whether the possibility of the part failing and exiting the
relevant market will have any negative effects on the competitive structure of the

market and whether such effects can be neutralised by the proposed merger.

1.8 Thesis

The thesis of the research that will be developed through the structured arguments made

therein are as follows:

(a) The substantive and institutional framework for regulating corporate mergers in
Zimbabwe is fundamentally deficient, ineffective and inadequate to ensure a balance
between the benefits of an effective competitive market structure and beneficial

corporate transactions.

(b) Although there is no general justification that established principles of merger
regulation should be altered during changes in a business operating environment, the
deficiencies within the Zimbabwean merger regulatory system that renders it

ineffective and inadequate even during normal times justify material changes.

(c) There cannot be a one size-fit—all approach to the interpretation and application of the

failing firm doctrine in merger analysis in different jurisdictions.

(d) A clearly stated provision relating to the failing firm doctrine developed from
established principles and tailor-made to the Zimbabwean system is required as part

of the Zimbabwean merger regulating provisions.
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(e) A broad based clearly demarcated competition objective promotes corporate
restructurings in Zimbabwe without sacrificing the established principles of merger

regulation and the stated objectives of the competition system.

(f) There is a need to amend the current merger regulation provisions in Zimbabwe to

reflect the practical realities of the country’s needs.

1.9 Methodology and approach

To adequately explore the research questions and come up with a balanced analysis, the

researcher adopted a number of methods in addressing various aspects of the thesis.

Given that the regulation of corporate mergers and acquisitions in Zimbabwe is central to the
thesis with the aim being to analyse so as to assess the adequacy of the regulatory framework
in promoting corporate restructurings implemented through mergers and acquisitions, it was
important to subdivide the issues necessary to achieve this goal. Firstly there is a need to put
the Zimbabwean merger regulatory framework into historical context by providing an
understanding of the historical developments of competition law in general and merger
regulation in particular. This is meant to give an understanding of the factors that motivated

the adoption of competition law and merger regulation.

Secondly an analysis of the current merger statute is given, its broader objective presented
and an in-depth analysis of the provisions relating to merger regulation made. Competition

authority decisions were utilised to assess the statutory provisions in action.

Thirdly the research employed mainly a comparative analysis approach. The South African,
EU and US merger regulatory systems were identified and selected as comparative
jurisdictions for various reasons as indicated below. In order to assess the adequacy of the
Zimbabwean regulatory framework, there is a need to consider how similar aspects are
treated in other jurisdictions. These jurisdictions are used to demonstrate selected aspects of
merger regulation and as such no attempts are made to provide a complete analysis of their

competition and merger regulatory systems.
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The guiding principle utilised in employing the comparative method is not from top to bottom
but rather from bottom to top. This implies that the researcher did not as a primary
consideration, look at what other jurisdictions’ approaches are and try to transplant them onto
Zimbabwe but rather started with what Zimbabwe has, identified any shortcomings within its
context, that is, in its endeavour to promote an effective merger regulatory system and
considering the established principles of competition law in general and merger regulation in

particular, thereafter considering how these shortcomings are addressed in other jurisdictions.
1.9.1 The choice of South Africa, the US and the EU
1.9.2 South Africa

Zimbabwe and South African are both developing countries. Although these two
jurisdictions’ regulatory frameworks operate in different socio-economic and political
contexts, there are many similarities in the merger regulating statutes. Both the Zimbabwean
and South African statutes defines mergers in almost a similar fashion although the South
African statute provides clear additional information on what amounts to acquisition of
control. Another important aspect of the two jurisdictions’ statutes is the provision for non-
competition factors in merger review under public interest provisions. The South African
statute clearly defines the public interest concept. The impact of a broad based competition
system on the regulation of mergers involving failing firms motivated the need to look at the
South African model regarding public interest in an almost similar set up. Lastly, the lack of
judicial decisions on public interest consideration in particular and merger regulation in
general in Zimbabwe necessitates a look at South Africa with its body of competition law
precedents and how the South African approach to the regulation of mergers involving failing
firms within a broader public interest concept can influence the development of the

Zimbabwean merger regulatory system involving the same.
1.9.3 The US

The US has probably the oldest formal merger regulatory system. Over the years the US
system has developed a rich jurisprudence of antitrust principles that to a large extent had
influenced the development of competition law in many other countries that adopted market

based reforms emphasising a shift from centrally planned economies to market based
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economic planning.”” One of these areas is the application of the failing firm doctrine in
merger analysis. The US has developed through case law jurisprudence, articulate
administrative guidelines that provide an analytical framework.> Importantly, the guidelines

acknowledge the various variations of the failing firm defence.**

Probably the most significant reason behind using the US as a comparative jurisdiction is that
the failing firm doctrine, which is the focal point of the study, originated from the US.* It is
imperative therefore that the present research takes into cognisance these developments in
order to consider the extent to which the vacuum within the Zimbabwean system with regard
to the interpretation and application of the failing firm doctrine in merger review, in
particular its several variations, namely, the ‘failing division’ and the ‘weakened firm

defence’, can be filled.
194 The EU

Like the US, the EU does not explicitly provide for the failing firm defence in its principal
merger statute, the ECMR. However, the European Commission has provided guidelines on
how the failing firm defence is applicable to merger review within the Community’s broader
merger statutes and economic policy. These are contained in the Commission’s Horizontal

Merger Guidelines.*®

The rationale for using the EU as a comparative jurisdiction lies in mainly two reasons. The

first being that the South African Competition Tribunal in Iscor/Saldanha Steel *expressed

32 See Whish (2009) (note 23 above) 3;Kovacic WE ‘The Competition Policy Entrepreneur and Law Reform in
Formerly Communist and Socialist Countries’ (1996) 11(3) American University International Law Review 437-
474, 438 (using Mongolia as an example); Hamner KJ ‘The Globalisation of Law: International Merger Control
and Competition Law in the US, the EU, Latin America and China’ (2001-2002) 11(2) Journal of Transnational
Law and Policy 385.

3 Section 11 of the Federal Trade Commission (FTC) and US Department of Justice (DoJ) Antitrust Division,
Horizontal Merger Guidelines 2010.

** These variations are in the form of the failing division defence.

¥ See Schuman Sasol (SA)/Price’s Daelite (Pty) Ltd 23/LM/May01 par. 57.

3 Par. 89 of the EC Guidelines on the assessment of horizontal mergers under the Council Regulation on the
control of concentrations between undertakings, [2004] OJ C31/5 (‘the Horizontal Merger Guidelines.’)

37 Iscor Limited/Saldanha Steel ( Pty) Ltd 67/LM/DecOl1.
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preference for the EU approach to failing firm doctrine. Given that South Africa has been
identified as the primary comparative jurisdiction given its closeness to the Zimbabwean
system, it naturally makes sense for one to be curious as to what is it in the EU approach that
attracted the South African authorities and whether there are any lessons that Zimbabwe can

learn from such a system.

The second reason lies in the fact that the EU system presents a further development and
departure from the US approach to the failing firm doctrine. The EU system particularly
illustrates a consistent approach to the failing firm doctrine in which the lack of causality

principle is at the heart of its assessment of mergers including those involving failing firms.”

The research is primarily qualitative drawing on literature from both primary and secondary
sources. Primary sources include analysis of various pieces of legislation from the selected

jurisdictions.

The research also analyses the practical approaches adopted in the interpretation and
application of the failing firm doctrine in merger analysis from different selected

jurisdictions. As such, both judicial and administrative decisions will be analysed.

Secondary sources have also been considered and utilised. These include published materials
such as books and academic journal articles, official documents, reports and conference
papers. For instance, the researcher could not locate the communications between various

government ministries that were critical in the formulation of principles underlying

* Ibid, par.110 (3).

¥ Article 89 of the EC Horizontal merger guidelines provides that ‘the Commission may decide that an
otherwise problematic merger is nevertheless compatible with the ‘internal market’ if one of the merging parties
is a failing firm. The basic requirement is that the deterioration of the competent structure that follows the
merger cannot be said to be caused by the merger.” This was reiterated in almost every case in which the failing
firm was invoked in the EU. See for instance Case No. IV/M 308 Kali und SalzZ/MdK/Treuhand [1994] OJ
L186/46 pars.50 and 72; Case IV/M. 1221 Rewe/ Meinl [1999] OJ L 274/1.par. 63; Case IV/M. 993
Bertelsmann/Kirch/Premiere [1999] OJ L 53/1, L53/14 par 69; Case IV/M. 890 Blokker/ Toys ‘r’ Us OJ L326/1
par. 111. See generally on lack of causality principle, Baccaro V ‘Failing firm defence and the lack of causality:
doctrine and practice in Europe of two closely related concepts’ (2004) European Competition Law Review 11;
Bavasso A and Lindsay A ‘Causation in EC Merger Control’(2007) 3(2) Journal of Competition Law and
Economics 181-202.
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competition law and policy hence had to rely on the available secondary source in either the

CTC study or conference presentations by CTC staff.

The researcher also consulted sparingly non-legal sources particularly on facts, statistics and
non-legal principles given that the research adopted primarily a qualitative approach. This
was used mainly to support certain arguments as proved by established principles for instance
economic principles underlying certain aspects of mergers and their impact on market power

such as the degree of competition as a level of industrial concentration.*’

Another important technique employed by the researcher was the use of both the print and
electronic media to trace developments within the corporate business environment especially

corporate transactions involving mergers and acquisitions. Here the World Wide Web (the

* Tt is accepted that a market with a high concretion ration is generally anti-competitive hence regulatory
authorities are cautious in approving mergers that are likely to increase the already concentration ratios. See
United States v General Dynamics Corp., 415 U.S. 486, 495, 504 39 L ED.2d 530, 94 S Ct.1186(1974) ; Brown
Shoe Co.v United States 370 U.S. 294,333, 8 L ED.2d 510, 82 S Ct. 1502 (1962) (court rejected arguments that
the relevant market was characterised by a large number of vigorous competitors and held that the prevailing
trend in the industry revealed a trend towards concentration. See also United States v Philadelpdia National
Bank 374 US 321, 368, 10 L Ed 2d 915, 83 S Ct. 1715 (1963). Market concentration ratios thus become an
important indicator of the actual or potential level of competition in a given market hence a barometer for
projecting the likely competitive effects of a given transactions. There are basically two established formula for
determining concentration levels in a given market. These are (a) the Herfindahl Index also known as the
Herfindahl-Hirschman Index (HHI) named after two prominent economists Herfindahl, O.C and Hirschman,
A.O. The HHI is a measure of the size of firms in relation to the industry and indicates the level of competition
among them. It is defined as ‘the sum of the squares of the market shares of the 50 largest firms (or summed
over all the firms if there are fewer than 50) with the industry where the market shares are expressed as
fractions.” The result produced is proportional to the average market share, weighted by market shares and such
it ranges from O to 1.0 moving from a huge number of very small firms to a single monopolistic producer. An
increase in the HHI index generally indicates a decrease in competition and an increase of market power,
whereas a decrease indicates an increase in competition and a decrease in market power. See Hirschman AO
‘The Paternity of an Index’ (1964) 54(5) The American Economic Review 761; US Department of Justice and
the Federal Trade Commission Horizontal Merger Guidelines (2010) par.5.3 and (b) the concentration ratio
(CR) which is a measure of the sum output produced in an industry by a given number of firms in the industry
(the leading firms). The four-firm concentration ratio (CR4) is one of the common concentration ratios which
are the proportion of output originating from the four largest enterprises. It is a more generalised method of
estimating the level of concentration in a given industrial sector and as such rarely used by competition

authorities. See generally Hirscheny M Fundamentals of Managerial Economics (2008) 529.
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internet) became an important source for tracing these developments. Where online sources
were consulted, the researcher adequately cited them ensuring that their origins are traceable.
Efforts were made to verify the authenticity of the sources before relying on them and as such
only reliable sources were consulted. Credibility of the online source was given where the

same provided information on the author thereof.
1.10 Limitations and delineation of the study

The concept of corporate restructurings is mainly employed in industrial reorganisation and
economics. Similarly, the concept of corporate mergers has its roots in economics as it
involves a number of complex economic considerations. Merger regulation itself is an
interdisciplinary subject that involves the movement of securities’' and the protection of
several stakeholders of the parties involved, for instance shareholders and creditors. This set-
up presents a number of practical and theoretical challenges that might impact on the

achievement of the objectives of the study.

In order to provide a focused study, the research title had been carefully chosen to limit
aspects of corporate restructurings to legal regulation from a competition law perspective. No
attempts were made to provide in-depth analysis of economics and industrial reorganisation
save for instances where economic principles were indispensable in arriving at a legal
concept, for instance, understanding the rationale behind regulation of monopoly situations as

they potentially negatively impact upon the competitive structure of the market.

Legal aspects of regulation are still broad enough to encompass securities and corporate law
aspects. There are limitations to these regulatory aspects. The securities regulations are only
concerned with securities of regulated companies, that is, those that are listed on regulated
financial markets.*> Given that mergers can be implemented in various forms that might not
necessarily always involve securities, it is logical that the research adopts an open-minded

approach to merger regulation to accommodate all known facets thereof rather than limiting it

*I The term security describes a wide range of financial products , including but not limited, to shares, stocks,
depository receipts, derivative instruments, bonds and debentures that can be traded on a regulated stock market.
See section 2(1) of the Zimbabwean Securities Act [Chapter 24:25] (Act No.17 of 2004) and the South African
Securities Services Act 36 of 2004.

42 Section 3 of the Securities Act [Chapter 24:25] of 2004 establishes the Securities Commission as the

regulatory authority mandated with the regulation of the marketing and investment in securities.
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to those involving regulated securities. Accordingly, securities regulations were not

considered.

Corporate law provides for the regulation of corporate mergers. However, there are also a
number of factors that render an investigation into the regulation of corporate mergers from a
corporate law perspective undesirable for attaining the objectives of this research. Firstly,
corporate law regulates companies as defined, that is, the application of the provisions
relating to corporate mergers and acquisitions under corporate law is limited to regulated
companies. This implies that where the merging parties are not regulated companies then the
merger is beyond the regulatory scope. Given that mergers can involve unregulated entities, it
was necessary to select inclusive regulatory mechanisms. Secondly the corporate law
perspective concerns the substance of the transaction and not the effects thereof, that is,
corporate law’s focus is not whether there are any benefits or disadvantage arising from the
proposed merger but rather whether the transaction in question complies with the statutory
formalities. This aspect was deemed as incompatible with the objectives of the research for it
defeats the crucial component of the research, that is, to ensure a balance between the

benefits and advantages of corporate mergers.

Whereas it is admitted that the legal aspects might be interlinked, the focus of the study was
limited to competition aspects as the competition authorities in Zimbabwe have the final say
on whether a merger must be approved or prohibited even if other sectoral regulators had

made their decisions regarding same.*’

Although the study is perceived as relevant in trying to provide an effective regulatory model
suitable for Zimbabwe, there are a number of challenges that the researcher either identified
or encountered that potentially limits the attainment of the study’s objectives. The first
relates to the lack of any judicial decisions on the regulation of mergers and acquisitions in
general and those involving either failing firms or failing divisions in Zimbabwe. The effect
thereof is that these doctrines are not given any judicial interpretation. CTC decisions has
been used which were found to be inadequate and skeletal.** There are many limitations to

them as they are in most cases executive summaries that give a summarised version of the

*# See section 3(5) of the Competition Act of 1996.
* It must be reiterated that the CTC decisions are not judicial decisions hence their usefulness as legal sources is

limited.
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issues rather than an in-depth analysis or discussion. The researcher had to rely on

comparative jurisdictions with similarly worded provisions for interpretation.

The second limitation relates to the nature of corporate transactions that sometimes involves
trade secrets that cannot be divulged even for academic purposes. This situation is frustrating
for it relegates the researcher to comment on the black letter aspects of merger regulation
without actually getting involved in the practicalities of the matter. A practical case is where
some staff from the CTC were not even willing to go beyond providing certain information
on particular mergers as they considered doing so as potentially placing them in danger of

violating breach of confidentiality.*’

The above challenges were compounded by the absence of academic writings on the subject
from a Zimbabwean point of view. Competition law and merger regulation is a relatively new
area with the Zimbabwean Competition Act only having been effective since 1998. Although
one can point to South Africa where the current regulatory system was also adopted during
the same time, there are no known academic publications in Zimbabwe. The researcher had to
rely mostly on presentations made by regulatory authorities that amounted to no more than
policy documents or overview of the system. However, this presented a rather interesting and
welcome challenge for the researcher who had to dig deeper to come up with meaningful

contributions.

1.11  The structure of the thesis

The thesis is structured in a manner that logically develops the arguments advanced to
support the thesis through exploring the aims and objective of the research. It is divided into
two broad parts that are further subdivided into several chapters. Part I includes Chapter 1
which provides a general introduction to the entire study and acts as a roadmap to the

research by highlighting the aims and objectives of the study the methodology and approach

* The protection of confidential trade secrets is also profound even in jurisdictions where decisions are reported.
See for instance Schumann Sasol [Price’s Daelite (note 35 above) par 60 and Kali und Salz (note 39 above) par.
7 information deleted since considered as trade secrets). During the information gathering stage of this study,
the researcher visited the CTC in Harare and was only able to access the CTC Study (Competition and Tariff
Commission of Zimbabwe Study on Socio-Economic Impact of Implementation of Competition Policy and Law
in Zimbabwe: Part (1) Mergers and Acquisitions (2006) (unpublished, on file with writer) from which the CTC

decisions were extracted, albeit as executive summaries devoid of substantive analysis or discussion.
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adopted in advancing the research thesis. Chapter 2 follows with a background to the key
concepts of the study, that is, traces the origins and development of general competition law
and policy in Zimbabwe with the aim of placing merger regulation within the broader context
of competition enforcement in the country. Chapter 2 importantly attempts to provide a nexus
between the key events leading to the formulation and adoption of formal competition
regulation in Zimbabwe and the influence they have had on the current principles underlying
merger regulation, for instance the promotion of public interest as part of broader policy

objectives through competition law and policy.

Chapter 3 is the heart of the thesis as it introduces merger regulation in Zimbabwe. The
chapter analyses and discusses critical issues relating to merger regulation in Zimbabwe with
the aim of exposing some shortcomings within the system. This is followed by a discussion
of the application of the failing firm and failing division doctrines in Zimbabwe in Chapter 4.
Here the aim is to assess the extent to which the shortcomings identified in Chapter 3 impacts
upon the effectiveness of the merger regulatory framework in promoting corporate
restructuring transactions implanted through mergers and acquisitions in an environment that

is favourable to mergers involving failing firms or failing divisions.

Part II of the thesis is devoted to drawing lessons for Zimbabwe that are critical for
addressing the shortcomings identified in Part I. Chapter 5 analyses and discusses the
implications of public interest considerations on the interpretation and application of the
failing firm doctrine in merger regulation by using the South African approach as a model for
Zimbabwe. Chapter 6 focuses on the application of the failing firm doctrine in the EU
whereas Chapter 7 discusses the application of the failing division doctrine in the US and
aims at drawing lessons for Zimbabwe on how to develop an effective provision that gives
effect to the statutory acknowledgement of the fact that business is divisible hence a
corporate restructuring transaction can be implemented through a merger that involves the

disposal and acquisition of a failing division of a business.

Chapter 8 concludes the thesis highlighting the main conclusions drawn by the study.
Crucially, it develops and suggests a model system for effective merger regulation in
Zimbabwe that is considered capable of striking and maintaining a balance between the

promotion of beneficial corporate restructuring transactions implemented through mergers
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and acquisitions involving failing firms and the protection and maintenance of a competitive

market structure in a crisis environment.
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Chapter 2: The origins and development of competition law and merger regulation in

Zimbabwe

What is required is an optimal degree of competition which would entail sufficient rivalry to
reduce inefficiency in the corporate use of resources at the micro-economic level, but not so

much competition that it would deter the propensity to invest.'

Strong competition policy is not just a luxury to be enjoyed by rich countries, but a real necessity

.. . . 2
for those striving to create democratic market economies.

2.1 Introduction

This Chapter primarily traces the origins and development of Zimbabwean competition law
and policy in general and further specifically of Zimbabwean merger regulation. It aims at
laying the foundation for the appreciation of the current merger regulation policy that
influences the merger regulatory system in Zimbabwe. It is only after understanding the
policy framework in which the current merger regulatory system operates that one will be in
a better position to not only to assess whether or not the system is effective’ but crucially how

best it can be adapted to be such.

Accordingly, this chapter will give an overview of the historical developments of competition
law and policy in general in Zimbabwe and will then place the current merger regulatory
framework within such a set-up. This will be done in Part II and will be followed by a

detailed discussion of the early measures aimed at regulating economic activities in the post-

' Singh A and Dhumale R ‘Competition Policy, Development and Developing Countries’ (1999) South Centre
Trade Related Agenda (T.R.A.D.E) Working Paper 7.
? Stiglitz JE ‘Competing over Competition Policy’ (2001) Project Syndicate, August 2001, available at

http://www.project-syndicate.org/competing-over-compt-policy, accessed 21 February 2013.

? For purposes of this chapter and study, the term ‘effective’ will be used to describe and denote the ability of a
merger regulatory system to strike and maintain a balance between the traditional goal of competition law,
which is the protection of a competitive market structure through regulation of activities that have the likely
effect of upsetting such a structure on one hand and the achievement of other equally important goals such as the
advancement of non-competition goals captured in public interests considerations and the promotion of
beneficial corporate transactions implemented through corporate mergers and acquisitions that are potentially

anti-competitive.
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colonial Zimbabwe in Part III with a view to highlighting how such measures influenced the
development of competition law and policy in general and merger regulation in particular.
Part IV traces the economic reforms that follow the early attempts to regulate economic
activities. In other words, Part IV discusses the contribution to the development of
competition law and policy of the reform measures implemented to correct the adverse
effects of the economic regulation attempts. This will be followed in Part V by a discussion
of the early efforts to formulate a formal competition policy where focus will be on the
studies conducted with the aim of developing and formulating an enforcement mechanism to
give effect to economic reforms and how competition enforcement was mooted as an

effective option.

Part VI presents an overview of the current competition regulatory framework and discusses
the general issues relating to the competition statute before laying the foundation for further
discussing the merger regulatory aspects of the competition system in follow up chapters. The
chapter will conclude by reiterating that the current competition system encompassing merger
regulation is not only a reflection of the country’s economic historical development but also a
product of its broader policy objectives. It is thus not surprising why these factors continue to
exert considerable influence on the current system as well as the approach and thinking of the
regulatory authorities in merger regulation. However, the question that this study in general
will pose is whether this observation has any implications on the effectiveness of the merger
regulatory system in Zimbabwe? If so, to what extent have such implications influenced the
system’s ability or lack thereof in advancing not only the goals of the system in general but

also its effectiveness?
2.2 The evolution of competition law and policy in Zimbabwe: an overview

This part will give a brief background to some of the critical issues that led to the adoption of

a formal competition system in Zimbabwe. It will thus present a general guide to the chapter.
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The enactment of the Competition Act' in 1996 heralded an era of formal competition
regulation in Zimbabwe. Typical of developing economies, this adoption of a formal
competition regime was pursuant to broader market-based economic reforms.” The
competition regulatory system became an integral component of the economic reforms
adopted in response to both internal and external factors® particularly those impacting upon
the country’s economic performance and resultant social challenges experienced during the

first decade of independence.

Internally, the changing socio-economic landscape in Zimbabwe influenced the
Government’s decision to adopt a range of reform measures.” Upon attaining internationally
recognised independence in 1980° the new Government inherited an economy and

infrastructure which was relatively developed and advanced in comparison to other sub-

¢ Competition Act 1996 [Chapter 14: 28] (Act No. 7 of 1998) which become operational in 1998 and was
amended by the Competition Amendment Act 29 of 2001. Unless specified, any reference made to the
Competition Act hereinafter shall refer to the Act as so amended.

> The term competition regimes will be used for purposes of this chapter interchangeably with the term
‘competition system’ to refer to formal aspects of competition law and policy. Thus policies, laws (rules and
regulations) and institutions designed to govern competition issues, constitutes the same. See Singh and
Dhumale (1991) (note 1 above) 1. Everest-Phillips M ‘Tackling the “Tyranny of Vested Interests” (2009) in
Mehta PS and Evenett SJ (eds.,) Politics Triumphs Economics? Political Economy and the Implementation of
Competition Law and Economic Regulation in Developing Countries 43-88, 48.

® Zimbabwe’s adoption of a competition policy can be attributed to a combination of many factors. See
generally Mhamhare G ‘Southern African Development Community (SADC) regional competition policy’ in
Drexl J, Bakhoum M, Fox EM, Gal MS and Gerber DJ (eds.,) Competition Policy and Regional Integration in
Developing Countries (2012) 56-65, 58.

7 See generally Brett EA ‘From Corporatism to Liberalisation in Zimbabwe: Economic Policy Regimes and
Political Crisis, 1980-1997° (2005) 26(1) International Political Science Review 91-106, 93. See also
Implementing Policy Change (IPC) Study of Monopolies and Competition Policy in Zimbabwe ( March 13,
1992) 6. ( ‘the Study of Monopolies and Competition Policy (1992)’) ( on file with the writer).

¥ Like many African states, Zimbabwe was under minority colonial rule since the late 19" Century. In 1965 the
minority Ian Smith led government declared independence from the British in a historical event known as the
Unilateral Declaration of Independence (UDI). This was not recognised as independence by the international
community as it was not sanctioned by the colonial power hence regarded as nothing more than an act of
defiance. After a protracted armed struggle, the country was officially granted independence under the black
majority rule in 1980. See on history of Zimbabwe. See generally, Zvodgo CIM A history of Zimbabwe, 1980-
200 and postscript, Zimbabwe 2001-2008(2009); Raftopoulos B and Mlambo AS Becoming Zimbabwe: a
history from the pre-colonial period to 2008 (2009).
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Saharan states.” This status was largely due to a number of events that preceded the
independent state. Chief amongst them was the central and mostly favourable role that the
then Southern Rhodesia (present day Zimbabwe) played during the defunct Federation of
Rhodesia and Nyasaland between 1953 and 1963."° Southern Rhodesia immensely benefited
from being the Federation’s industrial epicentre and supplier of manufactured goods to other
federation member states who in turn provided markets, raw materials and cheap labour."!
The country’s manufacturing sector remarkably increased production boasting economic
growth.'” This growth was further enhanced by infrastructural developments in the form of
higher education institutions,"® rail and road network and the construction of energy power

generation facilities.'* These developments were not matched in any of the member states.

On the political front, the Unilateral Declaration of Independence by the Ian Smith led-

administration in 1965 also influenced the economic status of the pre-independent state.'

? Brett (2005)(note 7 above) 92,96; Arrighi G ‘The Political Economy of Rhodesia’ (1966) 39 New Leftist 35-
65, 64.

' The Federation of Southern Rhodesia and Nyasaland also known as the Central African Federation was
formed in 1953 and dissolved in 1963 and was comprised of Southern Rhodesia (present day Zimbabwe) which
was a self-governing colony and the two British protectorates in the Northern Rhodesia (present day Zambia)
and Nyasaland ( present day Malawi). See generally, Hazelwood A (ed.,) ‘The Formation of Federal and
Dissolution in Central Africa’ in African Integration and Disintegration; Cases in Economic and Political
Union (1967) and also Wills AJ An Introduction to the History of Central Africa (2" ed) (1967) particularly
Chapter VIII ‘Three Territories.’

" Moyo PN ‘Some Critical Issues in the Industrialisation of Zimbabwe’ (1989) Working Paper Series No. 57, 3.

Presentation at ISS Industrial Seminar, 14 April 1989, available at http://www.iese.ac.mz/lib/saber/09 125.pdf.

(accessed 28 August 2011). The author even argued that Southern Rhodesia utilised Zambia’s copper revenue
for its infrastructural development.

12 Moyo (1989) (note 11 above) 4. The number of manufacturing establishments in Southern Rhodesia rose from
a mere 299 in 1938 to 962 in 1960 and the economic growth rate increased above nine percentage points
between 1953 and 1960.

" The University College of Rhodesia Nyasaland was established in the then Salisbury ( the Federation capital )
in 1955 and become the University of Rhodesia in 1971 and upon independence in 180 was renamed the
University of Zimbabwe. See generally Kirkwood K ‘The Early History of the University of Rhodesia: a
review’ (1979) 5(1) Oxford Review of Education 23 and also Gelfand M A Non —Racial Island of Learning: a
history of the University College of Rhodesia from its inception to 1966 (1978).

'* The Kariba dam was constructed between 1955 and 1959 and completed in 1977 with the Hydro-electricity
power station being in existence since 1960.

'3 See generally on the economic development implications of UDI, Moyo (1989) (note 11 above).
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UDI was followed by an international backlash led by Britain which caused the imposition of
a series of economic sanctions in 1966.'° However, the Smith regime devised various
survival strategies in a bid to circumvent these sanctions'’ including an industrial import
substitution policy between 1967 and 1974"® which resulted in growth in domestic
manufacturing as a result of the decline in exports hence the creation of a demand on the

local market."

In a bid to preserve scarce resources, tight foreign exchange control and allocation policies
were introduced. Businesses that were deemed as the regime’s strategic partners in the
sanctions-bursting strategy were favoured in the allocation process.”” These big businesses
who became willing partners in the scheme, in return enjoyed state protected monopolies and
oligopolies that exercised unregulated market dominance. This unregulated dominance was

mostly abused to the detriment of competition.’

'® The United Nations (UN) between 1965 and 1979 adopted a series of resolutions to effect mandatory
economic sanctions on the then- Ian Smith’s regime in Southern Rhodesia. The economic sanctions imposed by
the UN Security Council under Chapter VII of the UN Charter included an extensive ban on trade in goods and
a prohibition on credits and payments as well as sea and air transportation. See UN Security Council Resolution

232 of 16 December 1966 which was one of the resolutions adopted against the Smith regime after UDI.

(Available at http://http://en.wikisource.org/wiki/United Nations Security Council Resolution 232. (Accessed
29 August 2011). UDI was regarded as a means to perpetuate an apartheid society. See for reasons for the
sanctions, Arrighi (1966)(note 9 above) 60-61, 64.

"7 See on the sanctions bursting strategies, Davis R, Rottso J and Torvik R ‘Short-Run Consequences of Trade
Liberalization: A Computable General Equilibrium Model of Zimbabwe’ (1998) 20/3 Journal of Policy
Modelling 305 at 306; Moyo (1989) (note 11 above) 5.

** Ibid.

19 Moyo (1989) (note 11 above) 5.

0 See Kububa AJ ‘Zimbabwe’ in United Nations Conference on Trade and Development (UNCTAD) Review of
Recent Experiences in the Formulation and Implementation of Competition Law and Policy in Selected
Countries; Thailand, Lao, Kenya, Zambia and Zimbabwe [UNCTAD/DITC/CLP/2005/2] (2005 ed) 279.
Kububa is the Executive Director and Chief Executive Officer of the Competition and Tariff Commission of
Zimbabwe.

*! Entities abuse their dominant market position if they use such a position to , inter alia, if is a producer,
restrict output and or favour a particular supplier; fix prices of a particular product or service and commonly
increase the prices without necessarily being influenced by sound economic reasoning such as the influence of
supply and demand. See generally on abuse of dominance Case 6/7 Continental Can Co. Inc., v Commission

[1973] ECR 215, [1973] CMLR 199 par. 26
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The highly regulated and closely controlled economic structure was retained albeit for
different reasons by the post-colonial regime.** The post-colonial regime acknowledged the
strength of the existing economic structure thus, on the one hand, necessitating the retention
of a strong economic base and on the other hand, appreciating the need to meet the high
expectations of the poor majority.”> The Government adopted a largely populist Socialist
ideology** to guide its socio-economic and political policies.” This ideology placed emphasis
on the advancement of several critical social objectives such as the provision of free
education and health care facilities, housing as well as job creation.”® However, this was only
possible with a strong economic base hence the need to retain the pre-colonial economic
structure which benefited the white minority.”” There was thus a need to adjust the economic

structure in order to accommodate the newly adopted policies.

The Government increased its direct participation in the economy in a bid to, inter alia, limit
big businesses’ influence on the economy.*® These businesses have played a crucial role in
sustaining the erstwhile regime and it was natural that the post-independence Government
viewed them with scepticism.” Big businesses were considered a threat to the advancement
of a Socialist state as they were regarded as advocates of capitalism30 for their monopolistic

situations allowed them to engage in exploitative practices that largely affected the

22 Brett (2005) (note 7 above) 96.

2 Brett (2005) (note 7 above) 95; Kovacic WE ‘Competition Policy, Economic Development, And the
Transition to Free Markets In the Third Word: The Case of Zimbabwe’ (1992-93) 61 Antitrust Law Journal
250-270, 255.

* Knight VC ‘Growing Opposition in Zimbabwe’ (1991) 20 A Journal of Opinion 23. See also Sigmund PE
The Ideologies of Developing Nations (1967) 11-21 ( socialism animated many post-colonial development
programs to such an extent that it become as if it was the only path ideal for their development). See also
Kovacic (1992-93)(note 23 above) 253. This ideology advocated for a system of governance characterized by
centrally planned or common ownership of the means of production and the distribution of goods in a society.

* Ibid.

% Ibid.

* Ibid.

¥ Kububa AJ ‘Overview of Competition Policy and Law in Zimbabwe’ (2009). Third Annual Competition
Commission, Competition Tribunal and Mandela Institute Conference on Competition Law, Economics and
Policy in South Africa, Pretoria (3-4 September 2009) 1.

¥ See Herbst J “The Consequences of Ideology in Zimbabwe’ in Baynom S (ed.,) Zimbabwe in Transition
(1992) 54

* Ibid.
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government’s primary concern: the poor majority. Thus several measures were put in place to
curb these practices.”’ These policy measures included the creation and strengthening of
public enterprises, maintaining of price controls and foreign exchange control and allocation

system; labour and wage regulaltions.32

The creation of new and strengthening of existing public enterprises3 ? was meant to neutralise
the influence of private big businesses by ensuring direct state participation in the economy.”*
Regulation of the labour market through imposition of mandatory minimum wages and
prohibition of dismissals® was meant to both counter exploitative practices by big businesses
where they could exploit the labour force in order to achieve huge profits as well as promote
socialist ideologies of protecting the rights of the workers.”® Other measures such as price
controls, tight foreign exchange controls and allocations, as well as investment regulations
were retained to neutralise private big businesses’ influence on the economy as well as to

promote direct economic participation by Government.”’

The desire to curb big businesses monopolies through several policy measures created a
number of problems. The creation and strengthening of public enterprises that were heavily
subsidised and economically inefficient not only caused a budgetary burden but also
perpetuated the monopoly situation as they simply replaced the private sector monopoly with
public monopolies.38 Price control, labour market regulations and foreign exchange controls
and allocation erected entry barriers that impeded economic growth resulting in a stagnant

economy and bred rent-seeking among the incumbents.*® Thus these measures combined to

3 See generally on measures, Kububa (2005)(note 20 above) 280; Kububa (2009) (note 27 above) 1.

32 Ibid. For detailed discussion see 2.3 below.

33 See Robertson J ‘Public Finance’ in Baynam SC (ed.,) Zimbabwe in Transition (1992) 113-4.

3* Kububa (2005)( note 20 above) 280; Kovacic ( 1992-93) (note 23 above) 256; Brett (2005) (note 7 above) 96.
3 Kububa (2009)(note 28 above) 2.

* Ibid.

7 Tbid.

*® See generally, Nziramasanga MT and Lee M ‘Redistributive Policies and Economic Growth’ in
Mumbengegwi C (ed.,) Macroeconomic and Structural Adjustment Policies in Zimbabwe (2002) 56 (the heavily
subsidised parastatals contributed to government debt).

¥ Rent seeking is when a monopoly reaps abnormally huge profits due to its charging of monopoly prices that it

could not due in a competitive market environment. See Brett (2005)(note 7 above) 96.
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create an uncompetitive market, stagnant economy, declining investment levels, rising

unemployment levels and poverty.*’

The adverse effects of the early policy measures on the economy to a large extent forced the
government into rethinking its economic strategies resulting in the introduction of market-
based reforms in the early 1990s.*' It is through these reforms that the need for a regulatory
and enforcement mechanism became apparent hence the adoption of a competition regime as
a tool to provide impetus to the reforms through the prospect of dealing with the multitude of

. .. . . 42
socio-economic ills as well as spurring economic growth.

A number of external factors also contributed to the adoption of a formal competition regime
in Zimbabwe. It is strongly believed that the collapse of the former Soviet Union in 1989 was
a chief contributor to this cause.”” The Government had upon independence in 1980,
modelled its economic and political ideologies on the Soviet model.** This event created an
ideological vacuum in many developing economies such as Zimbabwe that were then forced

to contemplate market-based liberal reforms.*’

The ever increasing momentum of the global and regional trade arrangements that advocated

for liberal markets also influenced the adoption of a formal competition system.46 A central

0 Kovacic (1992-93) (note 23 above) 256.

I Brett (2005) (note 7 above) 99 (the crisis generated consensus among divergent interests groups that there was
a need to replace the old central economic planning with market based reforms.)

* Kovacic (1992-1993)(note 23 above) 253.

* See generally, Hamner KJ ‘The Globalisation of Law: International Merger Control and Competition Law in
the US, the EU, Latin America and China’ (2001-2002) 11(2) Journal of Transnational Law and Policy 385,398
Although this article focused on the US, the EU , China and Latin America, the circumstances surrounding the
reforms of previously centralised economies in a bid to revive the economies of most third world countries are
almost similar and applicable to the Zimbabwean situation in the early years of independence

*“ Ibid.

* Kovacic WE ‘The Competition Policy Entrepreneur and Law Reform in Formerly Communist and Socialist
Countries’ (1996) 11(3) American University International Law Review 437-474, 438 (using Mongolia as an
example).

% Kovacic WE ‘Creating New Competition Policy in Transition Economies’ (1997-98) 23 (2) Brooklyn Journal
of International Law(1997-98) 403; Hatzenberg T ‘Competition Policy in SADC ‘ (2002) Annual Forum,
Glenburn Lodge, Muldersdrift, South Africa (giving the example of the Southern African Customs Union
(SACU) Agreement which requires each member country to have a competition policy). See also Hamner

(2001-2002)(note 43 above) 387 (the average worldwide tariffs had dropped due to the rise of multilateral trade
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feature of these trade arrangements is the dismantling of unnecessary trade restrictions.*’ To
enable the domestic industries to benefit from these arrangements, there was a need to
enhance the competitiveness of these domestic industries by allowing domestic competition
that encourages efficiency in production of goods and services rather than relying on
restrictive trade practices.*® The liberal market movement also opened up domestic markets
to foreign producers and exposed the former to unfair trade practices such as dumping.*’ This
necessitated the need to have an effective regulator and enforcement mechanisms that

competition regulation could provide.”

The introduction of market-based economic reforms highlighted the need for an effective
formal competition regime in Zimbabwe. Studies conducted to explore the possibilities of
formulating and implementing a competition system in Zimbabwe revealed that various
policy measures that were in place had resulted in an uncompetitive economic structure

characterised by monopolies and oligopolies that potentially engaged in anti-competitive

agreements and the reduction of national trade and investment barriers). See further Pitsofsky R ‘FTC Staff
Report on Competition Policy: Six Months After’ (1996) Remarks before the American Bar Association Section
of Antitrust Law (November 7, 1996), available at http://www.ftc.gov/speeches/pitofsky/rpabagl1.htm.
(accessed 20 September 2011).

* For instance, the Preamble to the General Agreement of Trade and Tariff (GATT) of 1947 provides that the

multilateral agreement aims at ‘substantially reduction of tariffs and other trade barriers and the elimination of
preferences, on a reciprocal and mutually advantageous basis.” These goals are still part of the World Trade
Orginisation which in 1994, replaced GATT but still adopted GATT as one of its legal instruments. Articles 3
and 6 of the Southern Afican Development Committee (SADC) Protocol on Trade of 1996 also reiterated the
need for a unstrictricted trade. Article 6 in particular requires Member States to ¢ adopt policies and implement
measures to eliminate all existing forms of Non-Tariff Barriers (NTBs) and refrain from imposing any new
NTBs.”) Article 49 of the Common Market for Eastern and Southern Africa (COMESA) Treaty of 1994 also
provides for unrestricted trade. See generally on regional trade agreements and competition law and policy,
Heimler A and Jenny F ‘Regional Agreements’ (2013) in Lewis D (eds.,) Building New Competition Law
Regimes: Selected Essays 183-203.

* Hamner (note 43 above) 386.

* Dumping refers to the sale of a product in an expert market at a price lower than what the same product is sold
in the domestic market by the exporting firm. On negative effects of a free market- dumping, see generally
Wooton I and Zarnadi M ‘Trade and Competition Policy: Anti-Dumping versus Anti-Trust’ (2002), available at
http://homepages.strath.ac.uk/~hbs03116/Research/Trade%20and %20Competition%20Policy%20Final.pdf,

(accessed 10 January 2013) and Tylor M International Competition Law: A New Dimension for the WTO?
(2006).
%0 Singh and Dhumale (1999)(note 1 above) 5; Taylor (2006)(note 49 above) 260.
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behaviour and practices to the detriment of the wider economy and consumers.”’ The IPC
Study played an important role in the formulation of a competition regulatory framework in
Zimbabwe. The study identified the competition concerns in the economy and explored
several options for a suitable regulatory framework before crucially recommending the

adoption of a formal competition regulatory system.

Having provided an overview of the origins of the formal competition regulation system in
Zimbabwe and accordingly a roadmap to this chapter, focus will now turn to a detailed

discussion of the features highlighted above.
2.3 Regulation of monopolies and economic activities: 1980 to 1990.

2.3.1 Regulation of economic activities in the first decade of independence (1980 to 1990)

In 1980, the independent state realised that there were a number of issues that posed serious
challenges and required attention.” It is submitted that these realisations were largely a need
for the Government to satisfy its ideological mandate as a Socialist state to the poor majority.
Thus the fact that the Government retained a corporatist system of economic management54
that was used by its predecessor was not surprising.55 Policy measures such as price controls,
foreign exchange controls and allocation, direct participation in productive economic sectors
through public enterprises as well as labour market regulations were adopted. °® Whereas the

erstwhile regime had utilised tight control and a highly regulated system to deal with the

> Study of Monopolies and Competition Policy (1992).

> Ibid, 5, 65, 71-80.

3 Competition and Tariff Commission (CTC) Study on Socio-Economic Impact of Implementation of
Competition Policy and Law in Zimbabwe : Part 1- Mergers and Acquisitions (2006) (on file with writer) 14.

> Wiarda HJ Corporatism and comparative politics: The other Great ‘Ism’ (1996) 23-24. Wiarda defines
corporatism as ‘ a system of economic, political, or social orgaisation that involves division of people of the
society into corporate groups, such as agricultural, business, ethnic, labour, military, patronage, or scientific
affiliations, on basis of common interests.’

> Brett (2005) (note 7 above) 95, CTC 15; Kovacic (1992-93)(note 23 above) 253. Kovacic noted that ‘the
“socialism-for-whites” regulatory machinery that was established under UDI provided a platform for the
transferring of social and economic power to black majority.” ‘Socialism-for-whites’ describes the colonial
administrative system that was screwed in favour of whites. See Herbst J State Politics in Zimbabwe (1990)
120.

%6 Brett (2005)(note 7 above) 95.
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economic sanctions,”’ the new regime maintained the same as part of its socialist oriented

economic ideology.”®

The Government acknowledged the need for a strong economy that would support its social
policies like improving the education and health care sectors. However, the existing
economic structure was designed to exclusively benefit the white minority who owned and
controlled the means of production.59 Private big businesses in particular had played a pivotal
role in sustaining the erstwhile regime and enjoyed unrestricted monopoly.®® The
Government identified them as a threat to the new socialist ideology due to their potential to
exploit the poor through rent-seeking and other exploitative practices such as low wages.61
Limiting the influence of these monopolies on the economy became central to Government’s
policies.®> These measures and their implications of the country’s competitive economic

structure will be discussed below.

2.3.2 Measures to regulate economic activities

2.3.2.1 The creation of public enterprises

Public enterprises were created and those in existence were further strengthened.®® This
policy which was another of the many that were retained from the predecessor regime saw a
number of utilities being brought under the Government’s ownership or control.** This was
meant to limit the influence of private big business monopolies and oligopolies on the
economy.® The Government was wary of these businesses’ ability to influence the economy

through the abuse their dominant market positions by engaging in exploitative and restrictive

7 Tbid, 96.

** Tbid.

> Study of Monopolies and Competition Policy (1992) 1 par.1.1. See generally, Arrighi (1966)( note 9 above) .
% Kububa (2005)(note 20 above) 297.

! Herbst (1992) (note 29 above) 54.

52 Brett (2005) (note 7 above) 93.

%3 Robertson (1992) (note 33 above) 113-4.

% Ibid.

5 Kububa (2005) (note 20 above) 280.
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behaviour and practises that would harm the economy to the detriment of the poor.®® Public
enterprises also ensured that the Government directly participated in the country’s industrial

. 67
and commercial sectors.

In order to ensure the survival of these public entities, government provided a rather
conducive though uneconomic environment for them to operate. Public enterprises were
heavily subsidised.”®® Government through various legislative measures, created statutory
parastatals or public enterprises and gave them exclusive rights to produce, market and
distribute particular goods or services. ® This scenario had two main effects on the country’s

economic performance as well as the competitive structure of the market.

On the overall economy, the creation and maintenance of public enterprises that were heavily
subsidised contributed to the Government’s debt and sustained the budgetary deficit due to
the burden they placed on the financial resources.’® Given that public enterprises were created
to deal with, inter alia, the problems created by monopolies in the economy, one would have
expected them to do as such. Unfortunately, their creation and strengthening was merely a
replacement of one form of monopoly with another.”' This is true particularly were the
Government through certain pieces of legislation or other administrative practices such as

licensing requirements,72 exclusively conferred upon statutory bodies or parastatals certain

5 Brett (2005)(note 7 above) 96.These practice generally includes the ability of dominant firms on the market
to manipulate prices through such practices as predation which in the long run creates entry barriers to new
entrants who might not be able to compete with the incumbents thereby lessening competition, monopoly-rent
seeking through price hiking.

* Ibid.

68 Nziramasanga and Lee (2002)(note 38 above)56.

% Study of Monopolies and Competition Policy (1992) 38; Kububa (2009)(note 28 above)1-2.

0 See Nziramasanga and Lee (2005) (note 38 above) 56; Robertson (1992) (note 33 above) 106.

" See Singh and Dhumale (1999)(note 1 above) 8.

7 An example is the Broadcasting Services Act (No.3 of 2001) establishing the Broadcasting Authority of
Zimbabwe (BAZ) as the authority responsible for broadcasting licensing. The broadcasting laws of Zimbabwe
has been at the centre of many Constitutional challenges due to their administrative deficiencies that despite
several legislative amendments, have seen the public broadcaster enjoying broadcasting monopoly in an
industry that is supposed to be liberalised. In Capital Radio (Pvt) Ltd v The Minister of Information , Post and
Telecommunications S-99-200, the Supreme Court of Zimbabwe declared unconstitutional section 27 of the
Broadcasting Act [Chapter 12:01] of 1973 which provided that only the ZBC can carry our broadcasting

services in Zimbabwe and section 14 of the Radio Communications Services Act on the basis that the provisions

36

© University of Pretoria



(02&%

privileges to produce, market or distribute certain goods or services.”” This creation of
Government controlled monopolies can be said to have had a telling effect on both the
economy and the market structure. It is submitted that economically they continued to drain
the state resources. Competitively, they fermented the culture of monopolies that were
generally inefficient and the privileges they enjoyed acted as an ‘entry barrier’’* to new
entrants who could not in most cases clear the administrative hurdles and compete profitably

with the subsidised products.75

It can be concluded that although the motive behind the creation or strengthening of public
enterprises was to counter the mostly negative monopolistic and oligopolistic culture of big
private businesses that was encouraged by the erstwhile regime, this largely succeeded in
creating a different form of government controlled public monopolies and oligopolies and

thus significant entry barriers.”®

infringed upon the Constitutionally guaranteed right to freedom of expression in terms of section 20(1) of the
Constitution of Zimbabwe. However, the Government’s response whenever a court ruled against it was either to
effect an amendment to the statute or introduce some regulations which one way or the other ensured the status
quo. See further examples of Retrofit (PVT) Ltd v The PTC (1995) (90 (ZSC) BCLR 1262 (2) where a private
telephone operator successfully challenged the constitutionality of the monopoly entrusted by the Government
owned Post and Telecommunications Corporations (PTC).

7 Nziramasanga and Lee (2002)(note 38 above) 56.

™ Entry barriers are difficult to define with the matter turning on the Chicago-Realist debate. The former group
view barriers to entry as the cost that the new entrants must pay which costs were not incurred by the
incumbents. See Armentano D Antitrust Policy (1986) 31-44; Stigler G The Organization of Industry (1968) 67-
70; Demstetz ‘Barriers to Entry’ (1982)72 American Economic Review 47 and generally Bork R The Antitrust
Paradox: A Policy at War with itself (with a new introduction and epilogue) (1993) 310-329. The Realists
broadly describes barriers to entry as any ‘instrumental concept that determine the nature and extent of forces
outside the market that may increase the reaction of the incumbents to consumer wants and needs’. See for the
latter view, Fox EM and Sullivan LA ‘Antitrust Retrospective and Prospective: Where are we coming from?
Where are we going?’ (1987) 62 New York University Law Review 936, 974; Bain ] Barriers to New
Competition (1956) (barriers to entry are factors that allow incumbents to raise prices that are above cost
without attracting entry). However, this writer prefers a mid-way house whereby the phrase is defined to include
any hindrance to entry, be it a result of actions of the incumbents or due to some policy measures.

"This practice is prevalent in the agricultural marketing sectors where state agencies such as the Grain
Marketing Board (GMB) and the Cotton Company of Zimbabwe (COTTCO) still enjoys the greater share of the
market despite the presence of the smaller players.

76 Kovacic (1992-93)(note 23 above) 256.
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2.3.2.2 Foreign exchange control

At independence, as the case in most developing economies, the majority of big businesses
operating in Zimbabwe were either owned by the minority white population or multinational
corporations.”” Whereas the colonial regime had used the foreign exchange system to
preserve scarce resources in the face of economic sanctions as well as to fund strategic
industries,” the post-independent Government retained the policy to exert its control on the
economy by curbing the influence of big businesses that were predominantly minority or
foreign owned.” It can thus be submitted that this measure, besides serving as an important
tool in preserving scarce foreign exchange, also served to whip businesses in line with the

Government’s pro-majority policies that were anti-market exploitation.

Most significantly, foreign exchange allocation was used as an informal mechanism for
diluting the influence these big businesses were perceived to be having on the economy.80
However, taken in the big scheme of things, these measures created an uneven playing field
in that they potentially discriminated against certain businesses in favour of others. This
created entry barriers as certain groups that failed to meet the criteria for allocation were
resultantly excluded from economic participation.®® This latter group included mostly small
black entrepreneurs who felt excluded from Government’s economic policies and provided a
source for political discontentment. Thus it has been argued that the adoption of market
reforms in this regard was an essential strategy to silence dissenting voices who felt

marginalised.®
2.3.2.3 Price controls

A market dominated by monopolies and oligopolies is always a potential breeding ground for

anti-competitive behaviour and pralctices.83 Although monopolies and oligopolies are not per

77 Study of Monopolies and Competition Policy (1992) 50 and Kububa (2005)(note 20 above) 280.

" Kububa (2005)(note 20 above) 279.

" See Study of Monopolies and Competition Policy (1992) 50 and Kububa (2005)(note 20 above) 280.

8 Study of Monopolies and Competition Policy (1992) 50.

81 Kovacic (1992-1993) (note 23 above) 258.

82 Ibid. See also Brett (2005)(note 7 above) 93.

% A single (pure monopoly) or even two (oligopoly) entity(ies) on any given market yield the power to engage

in anti-competitive practices for they have no motivation to be competitive. In other words, they can still restrict
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se anti-competitive or harmful to competition, they have the potential and capacity to engage
in practices that are anti-competitive. The existence of monopolies and oligopolies on the
Zimbabwean economy posed this threat.™ Big businesses monopolies enjoyed a dominant
market position and power hence the potential to abuse it.* Abuse of market power and
dominant positions on the market took the form of such anti-competitive practices as
collusion, where firms could agree on maintaining certain pricing®® to the detriment of the

consuming public who in the case of Zimbabwe were the poor.

Price control measures were maintained on several goods and services.?’ These were meant to
both shield the poor majority from unscrupulous business practices that could deprive them
from affording and accessing basic foodstuffs and other necessities as well as to curb the

latter’s influence on the economy.®®

The price control measures provided evidence of early legislative attempts to regulate

restrictive business practices (RBPs).*” The Control of Goods Act of 1954°° though in a

pout in order to create an artificial shortage on the market and affect the supply of such a product or service
thereby justifying price increases. See generally, Czinkota MR Global Business (3" ed)( 2001) 268.

8 Study of Monopolies and Competition Policy (1992) 18.

% Tbid, 38. See also Hamner ( 2001-2002) (note 43 above) 388 (monopolistic power enables firms to engage in
anti-competitive practices such as output restriction and in the process reap monopoly profits at the expense of
consumers who must pay abnormally higher prices than they would otherwise pay for in a competitive
environment. See also Czinkota et al (2001)(note 83 above) 268.

% Collusion describes a situation where firms in a given industry or market coordinate their pricing and output
decisions with the result that prices are ether increased or maintained and output is restricted not on the basis of
economic consideration but rather artificially. See Hamner (2001-2002)( note 43 above) 389 and generally
Czinkota et al ( 2001)(note 83 above) 268-70.

YStudy of Monopolies and Competition Policy (1992) 49-50. It must be noted however that the price control
measures were not new for they were statutes inherited from the colonial regime that dealt with the same. An
example of such legislation included the Control of Goods Actl2 of 1954 that was later repealed in 1989 by
Statutory Instrument (S.I) 153B of 1989.

88Study of Monopolies and Competition Policy (1992) 49; Kububa (2009)(note 28 above) 1.

8 Study of Monopolies and Competition Policy (1992) 49; Kububa (2009)(note 28 above) . Restrictive Business
Practices denotes a form of abuse of market dominant position whereby dominant firms acting individually or
collectively engages in practices that either prevents or restricts the entry onto the market of new firms or
restrain or hamper fair competition on the market through, inter alia, apportioning of customers or markets
amongst the dominant firms or colluding to fix prices and output.

% Control of Goods Act 12 of 1954.
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limited scope, contained a number of provisions that dealt with certain aspects of RBPs.”!
The Act notably prohibited the collective establishment of prices, a practice commonly
referred to as horizontal price—fixing (a practice tantamount to collusive behaviour or price
cartels).” Section 10 of this statute was headed the ‘Prohibition Against Establishing Prices

by Associations and Others’ and provided that

No association or group of persons who in the course of their individual business sell any commodities
or render the services of delivery of any commodities shall, without the prior approval of the Minister,
establish a uniform price or uniform prices or uniform margin of profit for observance by the members
of such association or group or any other person in respect of the supply of such commodities or the

service of delivery thereof.”

Although the wording of this provision created an impression that price cartels were in some
instances allowed, one can argue that the measure was somehow plausible as a little step
towards the regulation of otherwise anti-competitive conduct by an association or group of
businesses that potentially negatively impacts upon consumers and non-members of such
association or group. The Act further prohibited ‘Conditional Selling” whereby a seller avails
certain products to the buyer on condition that the latter purchases certain of the products or

services from the former.”*

Although the statutory price control measures had their shortcomings as an effective
mechanism to regulate anti-competitive business behaviour especially given their limited
scope of alpplicaltion,95 they were an important step towards the formulation and adoption of a

formal competition regime. The Control of Goods Act of 1954 and later the Statutory

*' See 92 below.

%2 Price cartels denotes any form of agreement, tacit or express, in which supposed competing sellers fix the
process of the products they sell to the detriment of consumers. See generally Posner RA Economic Analysis of
Law (8™ ed) (2011) 369.

% Section 10 of the Control of Goods Act of 1954 (repealed by Control of Goods (Amendment Regulastion) in
Statutory Instrument 153B of 1989).

% This practice is commonly referred to as ‘tying.’

% The Control of Goods Act only applied to prices of certain controlled goods implying that sellers were free to
practice other forms on anti-competitive conduct in relation to goods that were outside the purview of the statute

without sanctions.
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Instrument 153b of 1989”° both provided a foundation upon which the legal framework of a

modern competition law regime could be established.
2.3.2.4 Labour market regulations

Employment creation and protection was a central priority to the post-independent
Government.”” The regulation of the labour market was thus necessary in both achieving this
aim and exerting control over business.”® Labour regulations included the prohibitions against
dismissals without Government approvals.” These approvals were not readily granted.'®
These measures restricted businesses’ freedom to retrench employees as such practices were
deemed as exploitative and therefore the labour regulations aimed at providing employees

with job security.

The Government also adopted legislative measures to fix mandatory wage increases.'”! These
regulatory measures were deemed necessary to control big businesses’ ability to obtain huge

profits as a result of their monopolies and exploitation of the workforce.'” The effectiveness

% Note 93 above.

?7 See note 54 above.

% Kububa (2009)(note 28 above) 2.

% The state’s approval was required whenever an employer contemplated dismissing or retrenching on notice
employees. The Emergency Powers (Termination of Employment) Regulations Statutory Instrument (S.I)
714B/1982 prohibited employers from dismissing employees on notice or retrenching workers without obtaining
approval from the Minister of Labour. See also Kovacic (1992-93) (note 23 above) 256.

1% Kovacic (1992-93)(note 23 above) 256.

%" The Minimum Wages Act No 4 of 1980 empowered the state to issue mandatory minimum wage notices.
Examples of such included the Minimum Wages (Specification of Wages) Notice. Statutory Instrument (S.1.)
367/1980 providing for substantial real increases to the black working class including the agricultural and
domestic sectors. See also Gwisai M Labour and Employment Law in Zimbabwe: Relations of Work under Neo-
colonial Capitalism (2006) 24 and Study of Monopolies and Competition Policy (1992) 50.

192 For instance the 1985 Labour Relations Act conferred upon the state regulatory powers in respect of
virtually every aspect of the employment relationship and these regulations superseded any contract or
collective bargaining agreement. Examples of such regulations included the Labour Relations (General
Conditions of Employment) Regulations, Statutory Instrument (S.I.) 371/1985 which provide for a compulsory
state approval for dismissals and retrenchment. Furthermore, the Minister of Labour was empowered to suspend
or vary any such collective bargaining agreements in the interest of consumers or members of the public. See

also Gwisai (2006)(note 101 above) 24.
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of these measures insofar as regulating monopolies is concerned is somewhat questionable.
One can argue that an increase in labour costs can contribute to a business’ production costs
and hence motivate the need to raise prices for products to offset the same. Another factor
which greatly militated against such measures was the potential barrier it erected for new

entrants who feared the strictly regulated labour market.'®?

However, the idea of attempting
to control the ability of businesses to exercise market power as a result of their monopolies

was plausible though the effectiveness of such measures is questionable.

Labour market regulations that were meant to protect workers from exploitative business
practices as well as dilute the influence of business on the economy yielded mostly negative
results. Employment creation remained low and unemployment levels increased.'® The
Government through the public service and parastatals remained the major employer, a
situation that continued to exert pressure upon the country’s budgetary needs.'® It has been
argued that whereas wage restrictions cannot be seen to have contributed towards rising
unemployment levels, control over dismissals certainly did."™ Tt is submitted that employers
were even scared to hire new workers given the difficulties they might face in trying to lay

them off. This inevitably erected entry barriers thereby contributing to a stagnant economy.
2.3.2.5 The implications of the economic regulatory measures: some comments

The early measures adopted between 1980 and 1990 to control the influence of monopolies

on the economy enabled the Government to directly participate in the economic activities of

19 On regulated labour market as an entry barrier. See Fallon PR and Lucas REB ‘Job security Regulations and
the Dynamic Demand for Industrial Labour in India and Zimbabwe’ (1993) 40 Journal of Developmental
Economics 241-275, 54.

1% Herbst (1992)(note 29 above) 58 (employment creation averaged a mere 10,000 jobs per annum over the first
decade of independence, that is between 1980 and 1990). See also Government of Zimbabwe ‘Retrenchment
Figures per Industry as from 10.01.91 to 31.12.1995” Ministry of Labour (1996) (between 1991 and 1995, about
576 firms reported to have retrenched 26.323 workers). Kovacic (1992-93)(note 23 above) 257 noted that by
1991 approximately 200,000 Zimbabweans leave school and enter the employment market which can only
absorb no more than 30,000 people with majority being in the public service.

105 Kovacic (1992-93)(note 23 above)256. The Government relied heavily on parastatals to achieve its
employment objectives with the Government owned Zimbabwe Steel Company (ZISCO) doubling its workforce
in 1980 against a drop in production.

1% Fallon and Lucas (1993) (note 103 above) 54.
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the country, a situation that in many ways reflected the similarities in policies with its
predecessor regime who had also sought direct participation in the economy. One notable
achievement of these measures was that the Government was able to exert a substantial
degree of influence and control over monopolies and oligopolies thereby limiting their ability
to realise excessive and exploitative profits. This was evidenced by the foreign owned firms’
inability to repatriate excess profits.'”” To some extent, price controls and labour market
regulations combined to remove the traditional wage differentiations and stabilised prices

ensuring predictability. 108

Significantly, these measures heavily impacted upon the competitive structure of the
economy. Creation of public enterprises merely replaced private monopolies and the fact that
they enjoyed privileged positions through either statutory provisions or administrative

measures erected high entry barriers.'”

It is submitted that instead of dealing with
monopolies and the problems they pose to the economy and the public, this only preserved
the status quo. The only difference being that the very ills that were meant to be addressed by
the measures were masked in a different cloak. Price controls and labour regulations
presented high operational risk for new entrants thereby contributing to the already high entry
barrier.'"’ Further deterrents came in the form of foreign exchange allocation mechanisms

111

and licensing requirements. = These deterrents to a larger extent provided incentives for

incumbent firms to engage in anti-competitive practices such as collusive dealings and other
forms of restrictive business practices.'"?

The early measures aimed at regulating monopolies combined to produce negative socio-
economic results that presented challenges to the Zimbabwean Government. These included

rising levels of unemployment, low levels of investment, stagnant economic growth

197 Study of Monopolies and Competition Policy (1992) 51.

1% See a contrary view from Gwisai who argued that the numerous early labour reforms exhibited a continuous
trend of state corporatism and to a large extent was not beneficial to workers. He pointed out in particular the
introduction of collective bargaining councils and what he termed as ‘employer controlled codes ° that replaced
state control of wages and dismissals as contributing to the exploitation of workers in an increasingly capitalist
society. See Gwisai (2006)(note 101 above) 24 and 27.

19 See 2.3.2.1 above.

"9 See 2.3.2.1 and 2.3.2.4 above.

"' See 2.3.2.2 above.

"2 Study of Monopolies and Competition Policy (1992) 51.
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characterised by persistent fiscal deficit, increase in poverty levels, sluggish export growth
accounting for shortages of foreign exchange.''” These effects were seen as major factors
that inhibited the economic growth and as a potential source for political instability.''* This
resulted in the adoption of liberal market-based reforms in the early 1990s.'"” It was the
formulation and subsequent adoption of comprehensive market-based economic reforms that
highlighted the need for a complementary regulatory mechanism that was to be provided by
formal competition law. It was realised that market-based reforms on their own were not

adequate to achieve the Government’s multiple objectives.116

The economic reform measures contained in the Government’s Framework for Economic
Reforms encompassed the Enhanced Structural Adjustment Programme (ESAP).''" The
following part will exclusively discuss how ESAP influenced the development of a formal

competition system in Zimbabwe.

2.4 Competition law and policy as part of economic reforms: ESAP and the idea of a

competition system

24.1 ESAP

'3 Brett (2005) note 7 above) 97 (planning inhibited dynamism in the domestic economy). The regulatory

constraints that were imposed upon investments negatively weighed on the country’s monetary performance as
evidenced from sustained fiscal deficit. See Robertson (1992) (note 33 above)106 (in the 123 years post-
independence, the fiscal deficit only dipped below 10 % once.) A dismal economic performance was also
evidenced from the country’s Gross Domestic Production (GDP) (which is a market value of all the finished
products and services produced within a country in a given period of time) which stood at 4.0% between 1986
and 1990 and plummeted to below 15 between 1991 and 1995. See Robertson J ‘Macroeconomic Performance
in Structural Adjustment: An Essay on Latrogenic Effects’ (2002) in Mumbengegwi C (ed.,) Macroeconomic
and Structural Adjustment Policies in Zimbabwe (2002) 26-31; Kovacic (1992-93) (note 23 above) 257 (policies
failed to generated the growth needed to create employment).

14 Brett (2005) (note 7 above) 96 (the measures did not only fail to make any efforts to encourage, they
suppressed the development of independent new African businesses whose rise were perceived as posing a
threat to the ruling elite). See also Kovacic (1992-93) (note 23 above) 258 (measures were introduced partly to
appease the previously marginalised indigenous entrepreneurs who were increasingly becoming discontented).
' Ibid.

6 Study of Monopolies and Competition Policy (1992) 9.

"7 See Government of Zimbabwe Zimbabwe: A framework For Economic Reform 1991-1995 (1991); Study of
Monopolies and Competition Policy (1992) 9.
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In 1991 the Zimbabwean Government published its economic reform strategy. This
comprehensive economic reform framework encompassed ESAP which was adopted in
1992.""® The economic reforms were adopted largely in response to the country’s poor
economic performance during the first decade of independence.119 This programme, despite

being led and funded by multilateral donor and financial institutions such as the Bretton

0 5121

Woods Institutions,'*’ was supported by the local ‘elite

2

who interestingly perceived it as a

. . . .12
home-grown’ solution to the economic stagnation.

ESAP was designed to address the economic problems associated largely with a centrally
planned economy.'* These market based reforms were aimed at addressing macro-economic
instability associated with persistent budgetary deficits.'”* One of the chief causes of this

persistent budget deficit was increased Government expenditure that was not matched by

"8 Kovacic (1992-93)(note 23 above) 254; Brett (2005)(note 7 above) 99; Study of Monopolies and
Competition Policy (1992) 9.

"Study of Monopolies and Competition Policy (1992) 9. However see Brett (2005)(note 7 above) who argued
that the reforms were a Government’s response to strong pressure from indigenous groups. It is submitted that
either way, the poor economic performance put the Government under immense pressure both from economic
and political quarters. See also Kovacic (1992-93)(note 23 above) 258.

120" The Bretton Woods institutions were established as a system of monetary management for commercial and
financial relations among the industrialised states following the signing of the Bretton Woods Agreement in
1944 at the United Nations Monetary and Financial Conference held at Mount Washington Hotel in Bretton
Woods, New Hampshire. The institutions comprise the International Monetary Fund (IMF), the International
Bank for Reconstruction and Development (IBRD) which today forms part of the World Bank Group. Although
the institutions’ role have over the years changed from the original reconstruction of the infrastructure that was
shattered by the World War II in the 1940s and the promotion of international economic co-operation, the latter
still very much part of the system. ESAP in particular was funded by the institutions’ (World Bank) Structural
Adjustment Loan and Credit, the International Monetary Fund Extended Arrangement. See Bretton Woods
Project ‘Background to the Issues (Bretton Woods Project)’ available at

http://www.brettonwoodsproject.org/background/index.shtml. (Accessed 30 August 2011).

12! Brett (2005)(note 9 above) 99 commented that the decade of economic crisis generated consensus among the
country’s economic technocrats led by the then Minister of Finance, Dr. Bernard Chidzero that reforming the
centrally planned economy was need to deal with the crisis.

122 Gwisai (2006) (note 97 above) 26.

12 See note 119 above.

124 ESAP (1992) 5. See also Brett (2005)(note 7 above) 99.
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economic growth.'*® Price controls were replaced by market forces determinations.'*® Labour
market regulations, administrative controls on investment decisions and foreign exchange
allocation mechanisms that had contributed to low levels of unemployment, investment and

economic stagnation, were all targeted for reforms. 127
2.4.2 The competition implications of ESAP

It has been shown that the Socialist oriented central economic planning and control created a
hugely stagnant economy characterised by low levels of job creation,'*® lack of investment,
lack of foreign exchange, high state expenditure,'® and perennial fiscal deficit."** These
factors created both internal and external pressure on the Zimbabwean Government to adopt
reforms. Internally, the economic crisis slowed economic growth resulting in a stagnant
economy that lagged in job creation and precipitated poverty.'*' Investment control and other
policies created barriers for the small indigenous entrepreneurs who became discontent with

132

government policies and advocated for change. °“ Externally the perennial budgetary deficit

123 Brett (2005)(note 9 above) 96. The Government’s general expenditure tripled from 32.5% of the country’s
GDP in 1979 to amount to 44.6% in 1989. See Nziramasanga and Lee (2002)(note 38 above)56 .

12 ESAP (1992) 1 pars.50 and 51. Market forces determinations essentially describe an economic phenomenon
in which the prices of goods and service on a given market are determined by supply and demand. The
economic concept of ‘the law’ of supply and demand states that where the demand of a particular good or
service is higher and such is not met by its supply, the price thereof increases. Similarly, an increase in the
supply that is not matched by the demand will see a drop in prices. See generally on this concept,

2TESAP (1992) 12 para.53. See also Brett (2005)(note 7 above) 99.

2% See note 102 above.

129 Nziramasanga and Lee (2002) (note 36 above) 56; Robertson (1992) (note 32) 106; Kovacic (1992-93)(note
23 above) 257 (between 1980 and 1990, national expenditure as a percentage of GPD rose from 33% to 485).
ESAP also recognised this perennial budgetary deficit syndrome hence the proposals of measures aimed at
curtailing government’s activities that contributed to the same. See ESAP (1992) generally par. 19 ‘Fiscal and
Monetary Policies’ and particularly pars. 20 which provides for measures aimed at reducing central government
deficit and para. 22 aimed at cutting net recurrent expenditure.

130 Robertson ( 1992)( note 38 above) 106.

B Brett( 2005) (note 7 above) 98.

132 Kovacic (1992-93)(note 23 above) 258; Brett (2005)(note 7 above) 99.
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led multilateral financing intuitions and the donor community to call for economic reforms as

conditions for continued assistance.'*>

ESAP thus was aimed at addressing these problems through adoption of such reforms as trade
liberalisation, domestic deregulation, financial sector and monetary policy reforms, fiscal

134

policy and tax reforms, labour market reforms and public enterprise reforms. ™ This part will

thus focus on trade liberalisation, domestic deregulation, labour market reforms and the

reform of public enterprise as they impact on competition issues.'

2.4.2.1 Trade liberalisation

Trade regulation has been a hallmark of the Zimbabwean economic policy for a long time.'*°
Prior to ESAP, the trade environment was characterised by restrictive import licensing
systems, discretionary foreign exchange allocation and administered exchange rates.”’ Trade
liberalisation within the context of ESAP took the form of import licensing reforms,

reforming the foreign exchange allocation system as well as investment approval system.

What influence did these trade liberalisation measures have on competition issues? ESAP’s
trade liberalisation dimension substantially eliminated entry barriers associated with shortage

of foreign currency by dismantling foreign exchange controls and removing import licensing

33 Brett (2005)(note 7 above) 89 (shortages of credit as a result of sustained fiscal deficit); Kovacic (1992-
93)(note 23 above) 257 ( external donors insisted on growth-oriented structural reforms as a condition for
providing financial support).

B4 ESAP (1992) 3; Study of Monopolies and Competition Policy (1992) 8. See also Kovacic (1992-93)(note 23
above) 253.

5 The creation and strengthening of public enterprises that had acted as monopolies in most cases lessen
competition. Price controls, investment controls and labour market regulation all combine to create entry
barriers that impact negatively on the degree of competition.

3¢ See Davis, Rattso and Torvik (1998)(note 17 above) 305 and 306. The authors noted that regulation of trade
was adopted as part of the post-UDI strategy of import substituting industrialisation to control imports and the
measures were maintained after independence in an import rationalisation policy to control foreign exchange
situation.

137 See Bautista RM, Lofgren H and Thomas M ‘Does Trade Liberalisation Enhance Income Growth and Equity
in Zimbabwe? The Role of Complementary Polices’ (1998) International Food Policy Research Institution,
TMD Discussion Paper No. 32. A paper presented at Zimbabwean Conference on Macroeconomics Policy,

Management and Performance since Independence, University of Zimbabwe, Harare (19-21 August 1998).
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requirements.”*® However, opening up of the domestic market under trade liberalisation
exposed the market to unfair trade practices such as dumping.'* It is submitted that in order
to benefit from free trade without incurring the wrath of unfair trade practices, the need for a
regulatory framework was realised. Probably this explains the presence of unfair trade

provisions within the current competition legislation in Zimbabwe.'*’
2.4.2.2 Domestic deregulation

One feature of the Zimbabwean economy upon independence was that it was highly regulated
in as much as it was relatively developed. It has been shown that this trend which was
inherited from the colonial regime was retained pursuant to the Government’s Socialist
ideology whereby it participated in the economic activities of the country. ESAP sought to
dismantle some of the domestic regulatory measures such as price controls and investment

approvals that had combined to erect barriers to entry and that lowered investment.'*'

The repeal of certain provisions of the Control of Goods Act was a notable development
towards domestic deregulation.'*” However, the existing structure of the economy
characterised by monopolies and oligopolies meant that removing price controls would
potentially subject consumers to some unscrupulous business practices associated with abuse
of market power and dominance. These practices such as price manipulation necessitated a

regulatory mechanism to monitor activities and behaviour of market players hence the call for

3% See General Agreement on Trade and Tariff (GATT) Trade Policy Review: Zimbabwe - Staff Country

Report 97/59 (1995).

19 See note 49 above for more on dumping and its competitive implications.
10 part TVB of the Competition Act of 1996.

“LESAP (1992) 10 par.46 acknowledged the need to deregulate domestic economic activities in order to give
effect to the goals of trade liberalisation that were key to attract foreign investments.

2 Statutory Instrument (S.I) 153B of 1989 repealed certain provisions of the Control of Goods Act of 1989
notable those relating to price control of items such as cigarettes, and pipe tobacco , wines, spirits, safety glass,
and motor vehicle batteries and the reclassification of a number of goods from a category of strict controls to
that of which the Government announced fixed maximum prices and these included agricultural products such

as food or cash crops, livestock and fish; building materials other than cement; food additives; mineral raw

materials; motor vehicles and stock feeds. See Study of Monopolies and Competition Policy (1992) 49.
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the establishment of an anti-monopolies authority within the ESAP framework.'*’ The

reintroduction of price control functions of the CTC is testimony to this development.'**
2.4.2.3 Labour market reforms

Upon independence the Zimbabwean Government introduced a number of measures to
regulate the labour market in a bid to limit the influence of big businesses on the economy.'*
The introduction of a mandatory minimum wage was seen as essential in protecting workers
from business exploitation. Dismissal of employees was subjected to Government approval
which was seldom granted.'*® These measures were deemed to have contributed to the low
levels of unemployment as they created operating risks for business hence contributed to

entry barriers in the economy.'*’

ESAP sought to address the problem of unemployment and its social consequences.148

149

Having noted the negative effects of its labour market control measures, = the Government

" CTC Study on Socio-Economic Impact of Implementation of Competition Policy and Law in Zimbabwe
(2006)(note 53 above) 14 and 18.

144 See section 5(1) (h) of the Competition Act of 1996 inserted by section 5 (h) of the Competition Amendment
Act 29 of 2001. However, the legislature’s wisdom to reintroduce price controls especially as a function of the
competition authority is questionable. It raises two main questions: (i) is it not a step backwards from the gains
made towards a market based economy? Is it an admission that the market based economy policy has failed? (ii)
Is it a function of a competition authority to control prices? One can argue in relation to the first issue that the
market is not necessarily a perfect platform for self-regulation as assumed by market-based economic principles
such as the ‘law’ of supply and demand. Market participants are seldom pro-competitive as they take whatever
opportunity they get to engage in anti-competitive practices so as to enhance their profits. This coupled with the
glaring cases of unilateral and unjustified price increases, justified the introduction of price controls. However,
in relation to the second issue, it is argued that even if there is a need to introduce price control measures, surely
conferring such a function upon the competition authority in its current state is not advisable. The authority is
currently nearly incapacitated by a number of factors chiefly high staff turnover due to poor remuneration.
These naturally impacts upon its effectiveness as a regulatory authority. Thus to then add an additional function
which is not competition in nature is just ill- advised.

145 Kububa (2006)(note 28 above)].

146 Kovacic (1992-93) (note 23 above) 256.

" Ibid.

8 ESAP (1992) 3 para. 13 provided as an aim of ESAP ‘to improve the living conditions especially for the
poorest groups.” Para. 16 give effect to the ‘Social Dimension of Adjustment’ and para. 72 provided that the

reforms would take measures that would ‘avoid unnecessary adverse social consequences.’

49

© University of Pretoria



(02&%

introduced a series of legislative and administrative measures to reform labour issues relating
to dismissal of employees,"”” mechanisms for quick retrenchment'! and abolished mandatory

minimum wages. 152

It can be said that the labour reforms introduced as part of ESAP
significantly eliminated entry barriers that were associated with labour regulations. However,
the desire to protect labour interests did not only end with the reforms but manifested in the

current legislation where employment issues are factored into merger regulation.'>
2.4.2.4 Reform of public enterprises

Creation and strengthening of public enterprises were seen as a significant contributor to the
economic decline of the country during the first decade of independence. This is so given the
budgetary burden placed on the state by these utilities through subsidisation and

sustenance. 154

Public enterprises enjoyed monopolies in the economy through either express statutory
provisions or administrative practices such as licensing requirements.'>> Heavy subsidisation
of public enterprises and the privileges they enjoyed created entry barriers and encouraged

inefficient methods of production.156

The reform of public enterprises under ESAP was
designed to address, inter alia, the problem of state expenditure and effective resource

allocation.”” This commonly takes the form of commercialisation or privatisation of public

¥ See Ministry of Finance Budget Statement Paper 16 (1990).

1% Statutory Instrument SI 379/1990 Labour Regulations (Employment Code of Conduct) of 1990 facilitated the
issue of firing and hiring of individual employees on inter alia, misconduct.

U Statutory Instrument SI 404/1990 labour Relations (Retrenchment) Regulations of 1990 allowed
retrenchment for operational reasons. See Stanbic Bank Zimbabwe Ltd. v Charamba (43/05) [2006] ZWSC 69.
2 Gwisai...

133 Section 3(1)(b) of the Competition Act of 1996 provides that the Act does not apply to legitimate activities of
organised labour aimed at protecting the interests and rights of their members as recognised ,provided and
protected under the country’s labour and employment laws.

1> See generally notes 36 and 119 above.

135 Kovacic (1992-93) (note 23 above) 256 (protection from actual and potential competitors entails that
incumbents and existing monopolies lost the desire to compete and hence be efficient). See also note 72 above.
1% See notes 70 and 74 above.

STESAP (1992) 5 par 23. Proposed the phasing out of public enterprises as a way of reducing the government’s
budgetary burden. Par. 25. Provided for the elimination of large budgetary burden of these entities and turning

them into more efficient concerns. The public entities were to compete on the market without enjoying any
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enterprises.””® Commercialisation entails turning public utilities into profit making business
ventures whereas privatisation involves the selling of parts or the whole of the entities to
private plalyers.159

However the existing economic structure characterised by monopolies presented competition
challenges to public enterprises reforms. Firstly, privatisation would mean replacing a
Government controlled monopoly with a private monopoly. This scenario potentially exposes
consumers to anti-competitive behaviour associated with private monopolies.'® Secondly,
commercialisation in an economy where the majority were and remains poor meant that
incumbent big businesses would be able to acquire commercialised assets hence fermenting
monopolies and oligopolies. Thus it is submitted that the options that were available to the
Government when contemplating public enterprises reforms largely maintained the status
quo. This realisation necessitated the need for a regulatory and enforcement mechanism to

guide this aspect of ESAP.
2.4.2.5 ESAP and the development of a competition system: some general observations

The adoption of ESAP in 1991 as part of comprehensive market based economic reforms
significantly influenced the formulation and adoption of a formal competition system in
Zimbabwe. It is submitted that the liberalisation of trade created a regulatory vacuum in as far
as regulating the behaviour of market players in a free market economy was concerned.

Domestic deregulation also exposed consumers to manipulative behaviour by businesses who

special treatment from the State or being afforded any advantages that were not dictated by economic principles.
See ESAP (1992) 6. Par.30 outlined measures aimed at reforming public enterprises including
commercialisation and partial privatisation.

"% Tbid.

1% Commercialisation describes a situation where an entity, particularly public enterprises whose business was
mainly the provision of goods and services without regards to profit making, is turned into an efficient
commercial entity that is self-sustaining and where necessary, profit making in the same mould as a private
concern. Privatisation refers to turning a public entity into a private business entity through disposing of the
entire concern (wholly privatisation) or part thereof (partial privatisation) to other investors besides the
government.

160 See 2.3.1 above.
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took advantage of the absence of price control measures to charge unjustified prices.'®’ ESAP
also advocated for the deregulation of the labour market - a situation that was meant to curtail

Government’s active control of the labour market.'®?

It is this desire to protect the interests of
the workers that resulted in the statutory exclusion of, inter alia, legitimate activities of

employees’ organisations from the application of the current statute.'®’

It is submitted that perhaps the most significant influence of ESAP on the origins and
development of a competition regime in Zimbabwe was its public enterprise reform
dimension. It is further submitted that alternatives available to the Government in order to
implement these reforms to a larger extent reproduced the problem of monopolies albeit in
another form. The desire to achieve the benefits associated with economic reforms coupled
with the natural hatred of private monopolies contributed to the exploration of ways to

regulate monopolies in Zimbabwe as part of the broader scheme of economic reform.

The need to incorporate a regulatory dimension to ESAP was emphasised after the realisation
that market forces alone cannot be relied upon to address the ills of the market as businesses
on their own are not inherently pro-competitive.'® The prime object of business is to make
profit even if this means engaging in anti-competitive behaviour.'® 1Tt is submitted that

business’ tendency to engage in such behaviour and practices as collusive dealings for

11 See Kububa ‘Zimbabwe’ in UNCTAD Review of Recent Experiences in the Formulation of Competition Law
and Policy in Selected Developing Countries: Thailand, Lao, Kenya, Zambia and Zimbabwe (2005)
(UNCTAD/DITC/CLP/2005/2) 303(price control reintroduced due to a sudden spate of increases in basic
commodities in Zimbabwe in 2000 which the Government felt as being unwarranted and politically motivated
given their co-incidence with general elections).

192 See 2.4.2.3 above.

193 See note 153 above.

1 Study of Monopolies and Competition Policy (1992) 40. See also Lewis D * South African Competition Law:
Origins, Content, and Impact’ in Dhall V (ed.,) Competition Law Today; Concepts, Issues and the Law in
Practice (2007) 340-363, 351 who eloquently described the situation by stating that ‘while many business
people would conceive that competitive markets and the competition authorities are necessary to secure them a
pre-condition for a thriving economy, most would steadfastly resist their incursion into their own backyard,’

1% See Fox and Sullivan (1987)(note 74 above) 971. Companies act primarily to increase their profits by
obtaining market power, reducing costs or providing a better product for consumers. It follows that if such
profits can be achieved through obtaining market power alone and abusing it, then companies might act anti-
competitively. See also Bork R The Antitrust Paradox: A Policy at War with itself (1978) 90-133 (companies

always act to increase profits).
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instance, are motivated by the desire to achieve maximum profits. Thus in an unregulated
environment business behaviour cannot be relied upon to maintain a perfect operating

166

environment.  This slope side of a liberal economy also explains why even economies with

open markets had adopted regulatory mechanisms.'®’

In most developing economies going through transformation from centrally economic
planned systems to market-based economy, competition law and policy is often considered as
an integral part of such a transformation process.'®® An effective competition system provides
a regulatory and enforcement impetus required to deal with the challenges that the economic
reforms might present.169 ESAP thus heightened the need for a regulatory and enforcement
mechanism which an effective competition system was willing to provide. The adoption of a
formal competition system in Zimbabwe was necessitated by the desire to obtain benefits
from the market-based economic reforms without subjecting the very market to undesirable
effects associated with business behaviour and practices. The question however arose as to
what dimension the required competition system had to take, that is, what conduct was it
going to regulate, what principles was it going to follow and who was going to perform its

enforcement and regulation?

The above questions led to the establishment of an Inter-Ministerial Committee under the

chair of the Ministry of Industry and Commerce.'”” The Committee’s mandate was to

1 Study of Monopolies and Competition Policy (1992) 65.

197 Ibid. It was noted that even countries with free market economies such as Germany, US, Britain and Canada,
with even more open and market based economies than Zimbabwe and also boosting much lower levels of
industrial concentration, have some of the stringent and complex set of competition regulation. Added to this list
is South Africa which has a relatively free market based economy than Zimbabwe albeit a thorough merger
regulatory regime.

198 Kovacic (1992-93)(note 23 above) 253 and Kovacic (1997-98) (note 46 above) 403.

1% Singh and Dhumale (1999)(note 1 above) 8.

170 Kububa (2005)(note 20 above) 281.The Inter-Ministerial Committee on the Monopolies Commission (herein
after referred to as the Committee). The other members of the Committee were representatives from the then
Ministry of Finance and Economic Development (at the time of writing, this ministry has since split into the
Ministry of Finance and the Ministry of Economic Planning and Development), the then Department of
Customs and Exercise (this department which was established under the Customs and Excise Act [Chapter
23:02] of 1955 and was succeeded by the Zimbabwe Revenue Authority in September 2001 under the Revenue
Authority Act [Chapter 23:11] ( Act No.17 of 1999), the Zimbabwe Investment Centre, a statutory institution
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spearhead the process of establishing an anti-monopolies authority to perform the
enforcement and regulatory functions required for an effective economic reform
programme.'”" This in earnest laid the foundation for the formulation of a competition regime
in Zimbabwe. The Committee confirmed the need for a regulatory and enforcement
framework to monitor market competitiveness and monopolies within the broader economic
reforms, particularly the liberal aspects thereof that had the potential to create an

.. 172
uncompetitive market structure.

The United States Aid for International Development (USAID) 173

provided the Committee
with technical and financial support leading to the commissioning of a comprehensive study
on monopolies and competition policy by a team of foreign competition experts and local

economists.'”* This study was conducted under the banner of Implementing Policy Change

created by the Zimbabwe Investment Centre Act [Chapter 24:16] of 1992 whose functions are provided as,
inter alia, the promotion and co-ordination of investment, and lastly the Reserve Bank of Zimbabwe which is
the country’s central bank established by the Reserve Bank Act [Chapter 22:15] (Act No. 5 of 1999) .

171 Kububa (2005)(note 20 above) 281.

72 Ibid.

' The United States Agency for International Development is a United States Government agency that
provides international economic and humanitarian assistance. See generally on USAID http://www.usaid.gov/.
(Accessed 30 August 2011).

174 Kububa (2005)(note 20 above) 383. The team (herein referred to as the IPC Study Team) was led by Mr.

Antony Davis, a competition specialist; Dr. Clive Gray, Restrictive Business Practices specialist from Harvard
Institute for International Development; Dr. David Gordon, a political economist; Professor William E. Kovacic,
a legal and judicial specialist from George Mason University School of Law and Dr.Eugene West, a business
economist and consultant. The two local economic expects were Mr. David Hatendi from the Merchant Bank of
Central Africa, Zimbabwe and Mr. Andrew Chataika also from Merchant Bank of Central Africa, Zimbabwe.
The strong presence was international experts on the study team makes an interesting reading as one is easily
tempted to conclude that they just imported Western antitrust techniques into Zimbabwe. However, the fact that
the report only provided recommendations that were not necessarily binding meant that the final drafters of the
penultimate legislation were able to disregard some aspects that were recommended by the study team. One of
the members of the team Professor Kovacic later wrote that it was wrong to assume that techniques that have
worked in developed economies can work in third world countries like Zimbabwe and hence the need to avoid
what he termed ‘off-the shelf remedies derived solely from experienced in industrialised Western countries.’
See Kovacic (2005)(note 23 above) 250, 259 and 261. See further Langenfield J and Blitzer MW ‘Is
Competition Policy the Last Thing Central and Eastern Europe Need?’ (1991) 6 American University Journal of

International Law and Policy 347.
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(IPC)."" The following part will discuss the main findings and recommendations of the IPC
Study with a view of assessing how these influenced the current competition system in

Zimbabwe.
2.5 The IPC Study and the development of a competition system in Zimbabwe
2.5.1 The IPC Study

Between January and March of 1992, the IPC Study Team embarked upon a project to study
the monopolies and competition situation in Zimbabwe. They then produced a report which
was submitted to the Government. This report in many ways forms the basis upon which the
current competition and merger regulatory framework in Zimbabwe is based. This part will
discuss the IPC Study, particularly its findings and recommendations, in order to highlight

the contributions and influence thereof on the current merger regulatory regime.

The main aim of the study was to explore the state of monopolies and competition in
Zimbabwe with the objective of identifying some areas of concern and to draw from
experiences of other jurisdictions as well as to provide and suggest appropriate
recommendations on the suitable competition policy for Zimbabwe within the context of
ESAP.""® Given that the study in many respects influenced the dimension of the current
competition system, one would ask whether the latter is relevant in dealing with issues
emanating from a changed operating environment. An attempt to answer this question
requires an understanding of salient features of the current system in respect to the

recommendations of the study. This aspect forms the bulk of the remainder of this chapter.

The study revealed significant and ‘startling’ findings on the degree of competition within the

Zimbabwean economy.'’’ ‘Significant’ in that the findings assisted in the formulation of an

'3 Study of Monopolies and Competition Policy (1992).

17 The objectives of the study which are contained in part 1.4 of the Study titled ‘Objectives and Conduct of
the Study’ can be summarised as to ; (a) ‘Assess and analyse the industrial concentration, restrictive business
practices (RBPs) and regulation in Zimbabwe and the impact of ESAP on RBPs and their regulation.(b)Identify
and analyse worldwide experiences with regulating RBPs, especially within the context of simultaneously
introducing structural adjustment programmes, so as to draw implications for Zimbabwe.(c) Recommend policy
actions and institutional, legislative and procedural options to regulate market power and RBPs in Zimbabwe.’

177 Kububa (2009)(note 27 above) 3.
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appropriate competition system. ‘Startling’ given that they highlighted the glaring

competition challenges that were facing the country.
2.5.2 TPC Study’s main findings

The main findings of the IPC Study that influenced the dimension of the competition system
required for the Zimbabwean economy pertains to the degree of competition within the
economy, which is determined by the level of industrial concentration within a given sub-
sector of the economy as well as the existence of entry barriers on the market.'” The study
used the manufacturing sector because it was a strategic component of ESAP given its
linkages with other sectors'”” as well as the unavailability of data on non-manufacturing

sectors. 180

2.5.2.1 Degree of concentration in the manufacturing sector

At the time of the study the manufacturing sector accounted for approximately a third of the
country’s Gross Domestic Product (GDP)."®' This sector was highly diversified'®* comprising

of sub-sectors that produced a variety of goods.183 The state played a visible role in the sector

'”8 See generally Cramer DL and Heuser WL ‘Variations in the Definitions of the Degree of Competition’
(1960) 19(4) The American Journal of Economics and Sociology 383-397.
% See Sichone O ‘Zimbabwe’s Economic Policies, 1980-2002’ (2003)(X)(2) DPMN Bulletin,

http://www.dpmf.org/images/zimbabwe-economic-policy-sichone.html, (accessed 25 April 2012). By 1989 the

sector was estimated to have provided sixty-six percentage points of the agricultural sectors’ intermediate inputs
as well as forty-seven percentage points of the mining sector’s inputs.

80 Study of Monopolies and Competition (1992) 28-29.The IPC Study relied upon primary data supplied by the
Central Statistics Office (CSO) based on the 1989/90 Census of Production on the inputs and outputs of 1,045
enterprises distinguishing 57 branches of manufacturing.

181 See Sichone (2003)(note 179 above). A country’s GDP is a numeric value of the total finished goods and
services produced in it within a specific time period and is a gauge of its economic healthy.

"2 Study of Monopolies and Competition Policy (1992) 27. At the time of the study, the manufacturing sector
accounted for between 6 500 and 7 000 products.

183 These included foodstuffs; drinks and tobacco, textiles and ginning; clothing and footwear; wood and
furniture; paper and printing; chemicals and petroleum products; non-metallic mineral products; metals and

products; and transport and equipment.

56

© University of Pretoria



(02&%

through either holding significant investment interest shares in production entities or owning

and controlling these entities.'>*

Protectionist policies adopted pre-and post independence created monopolies and oligopolies
within the manufacturing sector.'® Between 1980 and 1985 a single producer accounted for
about 52 percentage points of all goods manufactured in Zimbabwe whereas two producers or
less accounted for about 70 percentage points of all manufactured goods and three or less
producers were found to have produced about 80 percentage points of all manufactured

goods.'®® This pattern was still prevalent at the time of the study.

The IPC Study team used the traditional structural measures of market concentration, the

four-firm-concentration ratio (CR4)187 and the Herfindahl-Hirschman Index (HHI)188 to

18 Study of Monopolies and Competition Policy (1992) 27.

% Tbid.

' Study of Monopolies and Competition Policy (1992) 29-33. See also in this regard the United Nations
Industrial Development Organisation (UNIDO) Study of the Manufacturing Sector in Zimbabwe (1985) (herein
after referred to as UNIDO Study 1985); World Bank Zimbabwe: An Industrial Sector Memorandum (1987) and
Government of Zimbabwe Report of the Commission of Inquiry into Incomes, Prices and Conditions of Services
(1981) presented by the Commission of Inquiry into Incomes, Prices and Conditions of Services chaired by R.C
Riddle.

87 A concentration ratio in economic terms is a measure of the sum output produced in an industry by a given
number of firms in the industry (the leading firms). The four-firm concentration ratio (CR4) is one of the
common concentration ratios which are the proportion of output originating from the four largest enterprises. It
is a more generalised method of estimating the level of concentration in a given industrial sector and as such
rarely used by competition authorities. See generally Hirscheny M Fundamentals of Managerial Economics
(2008) 529.

188 The Herfindahl Index also known as the Herfindahl-Hirschman Index (HHI) was named after two prominent
economists Herfindahl, O.C and Hirschman, A.O. The HHI is a measure of the size of firms in relation to the
industry and indicates the level of competition among them. It is defined as ‘the sum of the squares of the
market shares of the 50 largest firms (or summed over all the firms if there are fewer than 50) with the industry
where the market shares are expressed as fractions.” The result produced is proportional to the average market
share, weighted by market shares and such it ranges from 0 to 1.0 moving from a huge number of very small
firms to a single monopolistic producer. An increase in the HHI index generally indicates a decrease in
competition and an increase of market power, whereas a decrease indicates an increase in competition and a
decrease in market power. See Hirschman AO ‘The Paternity of an Index’ (1964) 54(5) The American Economic

Review 761; US Department of Justice and the Federal Trade Commission Horizontal Merger Guidelines
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analyse the degree of concentration within the manufacturing sector and hence determine the

levels of competition therein.

Using the four-firm digit industrial level basing on the International Standard Industrial

Classification of All Economic Activities (ISIC),189

the study showed that forty-five of the
fifty-seven industrial sectors, constituting almost eighty percentage points of all the sectors,
had concentration ratios equal to or in excess of seventy-five percentage points.'” This
indicated a highly concentrated industry characterised by an oligopoly.'”' Furthermore, high
concentration ratios were found to exist in twelve industrial sectors, which were above a fifth
of all the sectors.'”? This indicated that there were four firms or less in the entire industry.'”
Only seven sectors were found to have concentration ratios below fifty percentage points.194
The study therefore concluded that, basing on the CR4 analysis, the manufacturing sector in

Zimbabwe was highly concentrated.'*’

The high degree of concentration was also confirmed by employing the more precise and
preferred HHI-index. Forty-six of the fifty-seven industrial sectors showed indices above
1800."° This level is considered as an indication of a highly concentrated industry that is
potentially anti—competitive.197 Five industrial sectors had index values of 10 000 exhibiting

ol
pure monopolies.'”®

2.5.2.2 Degree of concentration in the non-manufacturing sector

(2010) para.5.3.(issued on 08/19/2010) and US Department of Justice ‘The Herfindahl-Hirschman Index’

available at http://www.justice.gov/atr/public/testimony/hhi.htm., (accessed 1 September 2011).

"% The ISIC is a United Nations code for classifying economic data. See United Nations Statistics Division,
http://unstats.un.org/unsd/cr/registry/regast.asp?CI=27, accessed 21 February 2013.
0 Study of Monopolies and Competition Policy (1992) 30-31 and Exhibit 3-1.

! See note 188 above.

" Ibid, 32 and Exhibit 3-2.

193 See note 187 above.

"**1bid, 33 and Exhibit 3-3.

" Ibid,S.

%0 Ibid.

7 See note 188 above on HHI. An HHI index of 0 denotes pure competition whereas an index of 10.000
indicates a pure monopoly. Industries with indices above 1,800 are generally an indication of a high
concentration levels and potentially uncompetitive.

18 Ibid.
58

© University of Pretoria



(02&%

This sector comprises of mainly the financial and transport sectors. The study relied mainly
on qualitative data'®® to make a finding that the financial sector was also highly concentrated

with a CR4 ratio of one for all sub-sectors save for a single unnamed commercial bank. 200

The transport sector was comprised of urban public transport, rural passenger transport

201

services and the road haulage transport.” The urban public transport sub-sector was

202 This meant

dominated by the state-run Zimbabwe United Passenger Company (ZUPCO).
there was no competition. A number of bus operators dominated the rural transport services
thereby competing effectively to some extent.””” The study noted that the road haulage sub-
sector which was comprised of many local and foreign-owned small, medium and large
operators was competitive regardless of a number of regulations and licensing

requirements.”*

As indicated, both the CR4 ratios and HHI analysis revealed that the manufacturing sector in
Zimbabwe was highly concentrated.”” Further analysis of qualitative data on non-
manufacturing sectors also revealed this pattern in the financial and transport sectors. This
confirmed the existence of monopolies and oligopolies within the Zimbabwean economy.

The Study accordingly indicated that:

1 Qualitative data denotes any captured research information that is not numerical in nature.

2% Study of Monopolies and Competition Policy (1992) 37.At the time of the study the financial sector was
made up of the central bank ( The Reserve Bank of Zimbabwe (RBZ)), 3 discount houses, 4 merchant banks, 5
commercial banks, 4 building societies, 5 finance houses, insurance companies, pension houses, 1 development
bank and the Post Office Savings Bank (POSB). See generally on the sector, Moyo T ‘Financial Sector
Liberalisation and the Poor: A Critical Appraisal’ (2011) Southern Africa Microfinance and Enterprise Capacity
Enhancement Facility (SAMCAF) 2. A presentation at the SAPRI-Zimbabwe Initiative Poverty Reduction
Forum, Harare. available At http://www.saprin.org/zimbabwe/research/zim fin sect.pdf.( Accessed 26 August
2011).

! Ibid.

292 The urban public transport sector has since transformed with private operated commuter omnibus dominating
and ZUPCO almost extinct following years of unsustainable financial crisis at the utility.

293 Study of Monopolies and Competition Policy (1992) 37.

2 Ibid.

2% These methods unfortunately failed to account for other sources of industrial concentration such as

concentration of ownership and control emanating from cross-directorship and direct equity holding.
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While the contribution of a high degree of industrial concentration and a high barrier of entry does not
automatically lead to the abuse of market power by monopolists and oligopolists, the scope for
exercising such power exists. There is some evidence and good reason to believe that RBPs are

extensive in Zimbabwe.>%

This practical observation was very crucial in the formulation of underlying principles of an
effective competition system. The extent to which this is reflected in the current system will
be assessed in later parts of this chapter, suffice to state here that the history of monopolies in
the Zimbabwean economy and the ridicule and contempt they attracted from a pro-Socialist
administration potentially influenced the attention this issue might have received in the
current statute thereby putting to the fore the question as to what extent competition

principles can be free of political influence. **’
2.5.2.3 Barriers to entry

The existence of entry barriers on the Zimbabwean economy was one of the significant
findings made by the IPC Study. These barriers were largely a product of various policy
measures that were adopted both pre- and post independence to regulate economic activities.
Entry barriers in competition terms refers to any hindrance or impediment to easy market
entry by new entrants that can either be a result of administrative measures, practices and

208

behaviour of incumbent participants or the structure of the market.”" The following sections

will discuss these forms of entry barriers as they relate to the Zimbabwean situation.

% Study of Monopolies and Competition Policy (1992) 41.

27 See generally, Mehta PS and Evenett SJ (eds.,) (2009) (note 5 above) 27 (government determines both
budgets of and senior appointments to regulatory authorities making it difficult to have an absolutely
independent competition regulatory authority); Hamner (2001-2002) (note 43 above) 389 appears to suggest
that another source of political meddling into the affairs of regulatory authority is the effects of the ever growing
global free trade movement. In an increasing global market where domestic firms are becoming increasingly
threatened by foreign competition, political pressure have tended to influence policy makers to responded to
such threats, founded or otherwise. This will result in the adoption and application of protectionist analysis
methods to the likely effect of cross-border transactions. See also Summers LH ‘Competition Law in the New
Economy’ 69 (2001) Antitrust Law Journal 353, 357 (that whereas protection of consumers in an open market is
a concern to competition authorities, this consideration not the one that put pressure upon them but rather from
vested political interest).

208 See note 74 above.
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(a) Government erected barriers

This category comprises of the combined effects of various policy measures implemented
with the aim of regulating economic activities. These included price control mechanisms,
labour market regulations and foreign exchange allocation.””” These measures created a

) ) . 21
business risk that ‘crowded out’ new entrants.>'°

The creation and strengthening of public enterprises that enjoyed statutory and administrative
protection also acted as a barrier to entry. This is particularly true in respect of administrative
practices such as licensing requirements that kept out private firms from participating in such
sectors as the telecommunications and broadcasting sector.”!" Government subsidisation of
public enterprises also created an entry barrier for private firms who, even if they could clear

the administrative hurdle, could still not compete profitably in such an environment.
(b) Industrial structure

The Zimbabwean economy was dominated by a few monopolies and oligopolies who had

survived from the post-UDI era.”'?

The manufacturing sector was highly concentrated with
few industries accounting for the entire number of products produced in Zimbabwe.*"? It was
easy for these few producers to create supply networks among the incumbents that would
limit the distribution and supply of raw materials through economies of scale and scope and
influence consumer choices through product differentiation and brand loyalty, a combination

of which kept new entrants out of the market. *'*

(c) Business behaviour and practice

29 See Brett (2005)(note 7 above) 95.

*1” Ibid, 98.

I See note 72 above.

212 Examples of these big monopolies included the Anglo-American Corporation (mining), Delta Corporation (
beverages ) and British American Tobacco (tobacco and cigarettes manufacturing).

213 Kububa (2009)(note 28 above) 3.

24 See Study of Monopolies and Competition Policy (1992) 40.
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The prime business of business is to make profit.*"” It is in the nature of business to engage in
whatever practices that ensures maximisation of their profit margins. Business behaviour is
therefore seldom pro-competitive and given an opportunity and the operating environment
permitting, they would rather prefer being alone and reaping monopoly profits by preventing
entry into the market.”'® However, the mere fact that a business engages in exclusionary
practices such as aggressive competition through technological innovation that enhances its
production efficiency is not anti-competitive even if it means that other competitors are

frozen out of the market.?"”

The aim of competition policy is not to protect individual market
players but the competitive system.”'®Accordingly, business behaviour can only be referred to
as amounting to entry barriers should it involve such practices as predation where a firm uses
its market power to avail certain products or services at a price far below the competitive
market prices to such an extent that smaller firms cannot match that price.*'* This predatory

practice erects entry barriers and hence is a concern for competition policy.

The Study’s findings confirmed the presence of monopolies and oligopolies on the
Zimbabwean economy. The study then concluded that the high levels of industrial
concentration resulting from mostly government policy measures erected entry barriers to the
economy.””® Tt is submitted that the combined effects of the government policies created an
uncompetitive structure that promoted restrictive business practices and other anti-

competitive behaviour. The study team recommended the formulation of an effective

15 See Bork (1978)(note 165 above) 90-133 (companies always act to achieve an increase in profit even if such
profits are achieved through anti-competitive means). See also Friedman M ‘The Social Responsibility of
Business is to Increase its Profits’ (1970) The New York Times Magazine (13 September , 1970)

218 Study of Monopolies and Competition Policy (1992) 41.

*17 Ibid.

28 Hamner (2001-2002) (note 43 above) 389.

19 Section 8 of the First Schedule to the Competition Act of 1998 defines predatory pricing as ‘the selling at
very low prices or at below production costs as a deliberate strategy of driving competitors off the market.” It is
believed that dominant firms acting individually or in collusion with others (cartelisation) can agree to engage in
predatory behaviour. Although they might record loses, these loses can be easily covered by other goods.
However, the long term effect of such pricing is that smaller firms might be forced to either reduce their prices
below production costs. Since there are not able to maintain such unprofitable pricing, they eventually fold and
exit the relevant market.

220 Study of Monopolies and Competition Policy (1992) 41.
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competition policy to deal with the competition concerns within the context of economic

structural program.”?' The following part will focus on these recommendations.
2.5.3 The IPC Study Recommendations

The high levels of industrial concentration and entry barriers on the economy dominated by
monopolies and oligopolies substantially lessened the degree of competition in Zimbabwe.
Although ESAP was designed as market-based liberal reforms to address problems associated
with a centrally planned economic system, it was realised that market reforms alone could not
eliminate these problems especially those relating to competition issues. The lack of
regulatory and enforcement mechanisms within the reform framework necessitated the need
for such mechanisms. This part will discuss the study’s recommendation relating to the
required competition system in Zimbabwe. The main focus will be on the elements that were
mooted as crucial to the formulation of such a system and how the latter influenced the
current philosophies underlying the competition regime in Zimbabwe and influences merger

regulation.

In order to understand the study’s recommendations on the dimensions of the competition
system required in Zimbabwe, one need to understand why the need for competition law and

policy after all? This question as it relates to Zimbabwe will be briefly addressed below.
2.5.3.1 The need for a competition regime in Zimbabwe

The discussion above had shown that the idea of a formal competition regime in Zimbabwe
was mooted as an integral part of the then ongoing economic reforms. This was common to
many transitional economies that formerly followed the Soviet-style central economic

222
1.

mode However, the question is whether economic reforms alone motivated the need for a

competition system in Zimbabwe?

The role played by liberal economic reforms in highlighting the need for a formal

competition system in Zimbabwe is undisputed. Significantly as in many developing

21 1.
Ibid, 89.
22 See generally, Kovacic (1997-98)(note 46 above); Hamner (2001-2002)(note 43 above) 398 and Singh and

Dhumale(1999)(note 1 above) 9.
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countries, competition policy presented a window of opportunity for the government to adopt

liberal market reforms that promised to bring some relief to a rather stagnant economy.>

However, whether or not the introduction of a formal competition system in Zimbabwe was
motivated primarily by the need to relieve the economy of stagnation is debatable.
Government’s early measures aimed at regulating economic activities in the country were
nothing more than a pre-occupation with the desire to curtail the influence of private big
business monopoly. Although the price control system was maintained to ensure that the poor
majority could access and afford basic commodities, these measures were also aimed at
reducing the influence that big businesses exerted on the economy.””* Similarly, labour
market regulations through mandatory minimum wages were designed not only to ensure
equity in income distribution but also to curtail the profits that business were repealing
through increasing production costs in form of labour.””> The same can be said of foreign
exchange controls and allocations that doubled both as means to preserve scarce foreign
exchange and limiting the ability of the majority foreign owned big business to repatriate
huge profits.”** Considering that ESAP contained components designed to deal with these
control aspects, that is, introduction of market-based liberal reforms that discouraged price
controls, labour market regulations and foreign exchange controls, one tends to ask what then

was next for the government in its bid to control monopolies?

Whereas regulating monopolistic practices is a noble idea,””” however, where this is done not
only for the purpose of encouraging competition and economic activity, but for the promotion
of another ideological agenda it might impact on basic principles of a competition system.228

The system may end up being designed intentionally to promote other goals that the

22 Kovacic (1992-93) (note 23 above) 253.

24 See generally Brett (2005)(note 7 above) 93.

* See 2.3.4 above.

226 See generally Moyo (2011) (note 200 above).

7 See notes 83 and 84 above.

28 See for example Singh and Dhumale (2009)(note 1 above) 29 who stressed that where competition is
adopted as part of structural adjustment programmes as the case in most developing economies, this might put

pressure on the competition system as it would be expected to address other issues such as poverty reduction.
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Government might have been forced to abandon during the reform process to the detriment of

economic efficiency.”*

The argument that competition systems that evolved as part of reform programmes are
largely designed to advance vested corporate and bureaucratic interests is debatable.”’
Whereas it might be true that these interests potentially influence the design of such systems,
to say that they motivated the adoption of competition systems in developing countries is an
over-generalised proposition. The extent to which this applies in the Zimbabwean situation
can only be ascertained if one looks at the current competition system against the background
of its origins. It is true that the current system originated as an integral part of a broader
economic reform process. However, the desire exhibited by the government to regulate
monopolies might have acted against the promotion of their interests. Whether this is

reflected in the current system can only be determined after considering the influence of the

background of the current system and this will be done in later parts of this chapter.

It has been argued that competition regimes have been adopted to achieve ‘economic
democracy’.”®' This views the role of a competition system as being to promote economic
participation through dismantling of entry barriers. It partly explains the determination shown
in regulating the dominant market power by monopolies that give them the ability to inter

alia, restrict market entry and participation of smaller firms.

The choice of a competition system as the provider of regulatory and enforcement
mechanisms within a market-based reform process is somewhat of an interesting one. This
raises the old question as to what role competition law plays in an economy. The Chicago
Scholars advanced a non-interventionist approach where in a free market economy the State

232

plays no role in market regulation.”” For them competition is a concern of the market, so too

229 Singh and Dhumale (1999) (note 1 above) 7.

> Ibid, 24.

»! See generally Gerber D Law and Competition in Twentieth Century Europe (2001); OECD and World Bank
(1999) A framework for the Design and Implementation of Competition Law and Policy (1999); Singh and
Dhumale (2009)(note 1 above) 24. Kovacic (1992-93)(note 23 above) 258; Brett (2005)(note 7 above) 96,
Everest-Phillips (2009)(note 5 above) 50 and Study of Monopolies and Competition Policy (1992) 66.

32 The group of economic scholar who have Chicago University training, commonly referred to as the Chicago
scholars or Chicagoans, insist mainly that legal regulations have no place in markets. They argue that any

inefficiencies in the market can be better be punished by the market itself and not by legal rules. Their
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is macro-economics and as such they viewed competition as economics.”>> However, it can
be argued that the fact that markets on their own are not perfect as participants are not
necessarily pro-competition justifies the adoption of interventionist measures to safeguard

potential and actual market failures.”**

This probably explains why even liberal economies
have strong regulatory mechanisms.”* The adoption of a competition system in Zimbabwe
was therefore in line with this realisation hence a fundamental requirement to provide the

regulatory and enforcement dimension to the economic reform programme.

The adoption of a competition regime was viewed as an opportunity for the Zimbabwean
Government to deal with a number of challenges that the regime was facing.”*° The

protectionist policies inhibited economic growth237

and contributed to the slow growth of
employment opportunities and increased poverty levels.””® Economic entry barriers resulting
from administrative and other measures also ‘crowded out’ investment leading to shortages of
foreign currency.”” Restrictive policies such as foreign currency allocation also contributed
to the discrimination of small indigenous businesses.”*” Price controls and foreign exchange

controls and inefficient and over-subsidised public utilities contributed to create an unstable

contention is based on the fact that an inefficient market participant can be forced out of the same by efficient
ones who will be able to command a substantial market share due to their quality products that will also be
available at lower prices. See generally Bork (1978)(note 165 above) and particularly, Easterbrook FH ‘The
Limits of Antitrust’ (1984) 63 Texas Law Review 24-25, 29; Easterbrook FH ‘Workable Antitrust Policy’
(1986) 84 Michigan Law Review 1696, 1700-1. For a generally critique of this approach, see Fox and Sullivan
(1987) (note 74 above) 956.

3 The Chicagoans view the exclusive objective of antitrust as being efficiency. To them, law is equated to
economics and efficiency to justice. See Bork (1978)(note 165 above) 90-106 ( an exclusive goal of all law with
the exception of constitutional law is efficiency); Posner R The Economics of Justice(1981) 13-115 ( for a
discussion of the relationship between efficiency and justice).

4 Lewis(2007) (note 164 above) 350 ( competition law intervenes to preserve and promote competition, a
seemingly abstract cause as opposed to environmental regulation or criminal law which are more defined
causes).

3 See note 167 above.

% Kovacic (1992-93)(note 23 above) 253-4.

27 Brett (2005)(note 7 above) 98.

238 Fallon and Lucas (1993) (note 103 above) 54.

29 Study of Monopolies and Competition Policy (1992) 39; Brett (2005)(note 9 above) 98.

29 Brett (2005)(note 7 above) 98; Kovacic ( 1992-93) (note 23 above) 258.
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macro-economic environment.”*! This environment, characterised by an unstable macro-
economy, unemployment, poverty and lack of business opportunities, created a source of
discontentment that would manifest in political opposition to the regime.242 Thus the adoption
of a competition system was seen as an opportunity to diffuse this political tension.”*?

Assuming that the adoption of a competition system in Zimbabwe was meant to ease both the
economic—social and political pressures that the country was facing, the extent to which these
aspects were considered in designing the current system is interesting. The crucial question to
be asked in this regard is what conduct, practice or behaviour needed to be regulated and
controlled, that is, what substantive rules needed to be put in place and how was it going to
be regulated and controlled, in other words, the procedural and institutional aspects to
regulate and control the identified conduct. These aspects will be explored below under the
IPC Study recommendations. The focus will be on mainly the recommendation dimension
that the envisaged competition policy should adopt, namely, the legal and institutional

elements thereof.
2.5.3.2 The dimensions of competition policy

The Study of Monopolies and Competition Policy (1992) concluded that the uncompetitive market
structure prevailing in most of the economic sectors was largely a result of the presence of
monopolies and oligopolies that combined with various government policy measures to erect

. . . . 244
entry barriers and ferment industrial concentration.

The study then recommended a
competition policy with legal rules and institutions designed to promote competition by
regulating and controlling certain practices that impeded on the country’s economic

competitiveness and general economic growth.
(a) The legal elements of the competition system

An effective competition policy requires legal rules that define what conduct needs to be

regulated as well as the procedures required to regulate and control the same. Additionally,

2! Brett (2005) (note 7 above) 97.

22 Kovacic (1992-93)(note 23 above) 258; Brett (2005)(note 7 above) 98,99.
** Ibid.

24 Study of Monopolies and Competition Policy (1992) 65.
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legal rules are necessary to establish, constitute and empower the various institutions tasked
with administering the competition system. In designing this critical element of a competition
system there is a need to identify the actual competition concerns encountered and

possibilities of those that might occur in the future.

The immediate competition concerns were identified as emanating from monopolistic and
oligopolistic positions enjoyed by both private and private entities. These erected entry
barriers and potentially engaged in anti-competitive restrictive practices. There was a need to
design legal rules that would regulate and control these practices. However, an important
observation was made that the mere existence of monopolies and oligopolies do not
necessarily render them harmful to competition and the economy.245 This is because of the
fact that there are some economic benefits that can be derived from them through economies
of scale and scope.>*® The purpose of legal rules thus is to determine which conduct amounts
to anti-competitive practices and which conduct is merely a beneficial business practice.**’
Business conduct that amounts to anti-competitive practices is those that are likely to result in
the substantial lessening or prevention of competition.248

Most jurisdictions adopt either the per se approach where the mere existence of certain
conduct renders them automatically prohibited without any need to assess whether or not they
are anti-competitive®”’ or a rule of reason approach which dictates that a transaction cannot
be automatically prohibited without any assessment for it might be able to result in beneficial
gains that can offset any anti-competitive effects thereof.”" These approaches enable the
adjudicating authority to determine which conduct to automatically prohibit for being neither

competition neutral nor pro-competition and which ones to further assess to determine

3 See note 206 above.

6 Economies of scale and scope denote situations whereby both quality and quantity products are produced in
an efficient manner that cut production and distribution costs.

*7 Study of Monopolies and Competition Policy (1992) 65.

¥ Competition is deemed to have been substantially lessened or prevented if as a result of a certain business
conduct, the actual or potential levels of competition on a given market is either materially reduced or the
chances of future competition are seriously jeopardised.

9 See Addyston Pipe & Steel Co. v. U.S., 175 U.S. 211 (1898).

20 See Standard Oil Co of New Jersey v US 221 US 1 (1911) and also Bork RH ‘The Rule of Reason and the
Per Se Concept: Price Fixing and Market Division (Part 1)’ (1965) 74 Yale Law Journal 775.
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whether or not to allow them given that they might be beneficial to the economy or provide

other benefits.>!

The study recommended that the legal rules must be applied to all economic activities
regardless of who is involved.*>* Monopolistic and oligopolistic situations arose from several
sources such as business combinations or other arrangements. In order to effectively deal
with the negative competition effects of monopolies, there was a need to regulate these
situations as well, hence the legal rules were required to address the same. The
recommendation that the legal rules be applied to statutory and other public enterprises was
important given the role played by government in the creation of an uncompetitive

environment.>>

The study’s identification of monopolies and oligopolies as central to the economy’s
competition concerns had a number of both practical and theoretical implications. Practically
it encouraged the adoption of a tailor-made legal framework that sought to address the actual
problems faced by Zimbabwe rather than simply importing concepts from other jurisdictions
in the name of establishing a competition system.”* This was reflected by the
recommendation that there was a need to firstly adopt a simple set of fewer rules and then
add on to them as time goes by.255 This approach is commendable given that it enabled the
newly established system to utilise its available resources thereby addressing the common

problem of resource constraints associated with developing countries.*®

*! Study of Monopolies and Competition Policy (1992) 65.

2 Ibid, 89.

¥ See 2.3.2.5 above.

2% See Kovacic (1992-93)(note 23 above) 261.

25 Study of Monopolies and Competition Policy (1992) 66. This incremental approach is commendable as it
take into account the ability of the country to enforce any given set of regulations given its available resources
and expertise. See also Fox EM ‘Antitrust and Regulatory Federalism: Races Up, Down, and Sideways’ (2000)
75 New York University Law Review 1781, 1783 (‘as the economic conditions evolves, so too evolves the
antitrust enforcement system’); Fox and Sullivan (1987)(note 74 above) 366 (‘by adopting cautiously to change
on case-by-case basis’) and Kovacic (1997-98)(note 46 above) 404.

6 Zogbhi V “Strategic Priorities of Competition and Regulatory Agencies in Developing Countries’ in Mehta
and Evenett (eds.,) (2009)(note 5 above) 89-209, 89 and 96. See also OECD ‘Challenges and Obstacles faced by

competition authorities in achieving greater economic development through the promotion of competition’
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A competition system takes a long period to mature. Adopting fewer rules that address
immediate competition issues provides an opportunity to add on to these rules in the event
that the operating environment changes. This will enable the system to adopt more rules as it
becomes mature with time and acquires experience in dealing with complex matters. This
approach takes into account the undeniable fact that competition is and will never be static
and there is a need to design a system that is dynamic.”>’ However, the salient question is
what constitutes a dynamic competition system? Does it refer to its ability to respond to the
changing environment without necessarily adapting it to another legislative process or is it its

ability to accommodate legislative amendments to cater for the changing environment?

Jenny and Calvino noted that the European system is designed in such a manner that there is
no need to refocus it in the face of the current economic crisis.”>® The fact that the
Zimbabwean competition statute underwent legislative amendments three years into its
operation™ might suggest that it did not meet the European style degree of flexibility. These

amendments were a response to the need to address other government concerns that were left

(2004) Contribution from Fair Trading Commission of Jamaica, Session 11 OECD Global Forum on
Competition (2004).

»7 See Fox and Sullivan (1987)(note 74 above) 936. These esteemed writer acknowledged the dynamic nature
of competition when they stated that ‘ by adapting cautiously to change on a case-by-case basis to new or
ascendant insights, to new situations, and to new forms and pressures of competition, antitrust law will be better
equipped to deal with the problems that will confront it.” Ewing KP Jnr ‘Integration: Perspectives and
Competition’ (2001) 69 Antitrust Law Journal 349 also noted the dynamic nature of antitrust law in stating that
‘indeed the competitiveness process itself has changed as this country has moved from a largely agrarian society
through the “transportation/expansion” society into “knowledge” and ‘electronic global commerce” world of the
21" century.” See also Fox (2000) (note 255 above) 1783 (as the economic environment evolves, so too the
regulatory environment).

28 Jenny F ‘Foreword’ in Kokkoris I and Olivares-Caminal R Antitrust amidst Financial Crises (2010); Calvino
N ‘Brussels: Part of the Problem or Part of the Cure?” EU Competition and Public Law Report, Brussels focus
(2009). Available at
http://abreuadrogados.com/xms/files/05 Comunicacao/Artigos na Impreusa/Iberia Lawyer Artigo-

MMP_fEB.2009.PDF. (accessed 23 October 2010). Nadia Calvino is the Deputy Director General of the

Directorate General Competition of the EU.

9 By way of the Competition Amendment Act of 2001.
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out in the principal legislation. They included provisions relating to price controls where the

competition authority was further tasked to perform the price controlling duties.*®

An important aspect in designing legal rules is to ensure their appropriateness to the system
they are meant to apply to. Such rules must be credible in that they must not only proscribe
certain conduct as being anti-competitive or establish and constitute the required institutions
but they must also not be empty legal provisions.261 This observation further emphasises the
importance of creating an acceptable competition system with the legal element necessary to
establish and constitute credible institutions to enforce and administer the substantive aspects
of the competition system. The IPC Study discussed a number of institutional options that
Zimbabwe’s proposed competition system could adopt. These options will be briefly

explored below.
(b) The regulatory institutional options

In designing a competition system, there is a need to consider the suitability of the institutions
that would be tasked to perform its regulatory and enforcement functions. In recommending
the appropriate institutions, that is, those capable of dealing with the identified competition
concerns,”® the study took into account a number of factors. The main factor was the
credibility of the institutions in performing its various tasks which is largely a function of its
independence.*®® Other factors included the resources available and the identified competition
concerns. These factors will be addressed as and when necessary below insofar as they apply

to the institutional option being discussed.
(i) Full implementation of ESAP without adjusting the legal system

This approach proposed that there was no need to enact new legislation to regulate the

identified competition concerns. It assumed that a fully implemented ESAP would address

0" See note 144 above.

1 Kovacic (1997-98) (note 46 above) 404(effective legal rules must not only be to establish regulatory
authorities but also to provide for substantive law. However, these laws ‘must not be erratically applied or
amount to empty legal reforms.”) See also Zogbhi (2009)(note 256 above0 103.

22 Study of Monopolies and Competition Policy (1992) 71.

263 Mehta and Evenett (2009)(note 5 above) 27.
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the identified competition concerns without requiring any new institutions.”** This ‘do-
nothing’ proposition placed market forces as corrective remedies for any anti-competitive
market harm through encouraging market efficiency and innovation®® as well as contributing

towards the dismantling of government erected entry barriers.*®

The full implementation of ESAP could have potentially given the Zimbabwean economy a
much needed competitive stimulus.%’ However, the effectiveness and successes of such an
approach depended much on the political willingness and commitment of not only the present

but also future governments to implement any present or future economic reforms including

268

those pertaining to enhancing market competition.” Furthermore, markets on their own are

not perfect for their participants are not automatically pro-competition and as such cannot be

entrusted to promote competition.”® This observation explains why even economies with

270

liberal trade policies have strict regulatory mechanisms.””” Thus measures to liberalise trade

and domestic deregulation does not totally deter business from engaging in anti-competitive

"and as such reliance on

practices such as collusive behaviour that enhance their profits®’
market forces to promote competition was deemed not to be the appropriate model for

Zimbabwe.

2% Study of Monopolies and Competition Policy (1992) 73, 75.

%65 Ibid. This approach followed the Chicagoans theory that in a free market environment there is no room for
government intervention on the market since market forces alone are capable of regulating the conduct of
market participants. This approach boarder more or less on the concept that if the market promotes efficiency,
then inefficient entities will be gradually driven out of the market. This is because the more efficient entities will
be able to produce not only quality but also quantity at a reasonably lower price. This is not matched by
inefficient ones hence they will not lose customers and market shares leading to their exit.

26 Study of Monopolies and Competition Policy (1992) 75.

*7 Ibid.

* Ibid.

%9 See generally, Raja RG and Zingales L “The Road to Prosperity: Saving Capitalism from Capitalists’ (2003)
14 (7.9) Transition Newsletter, World Bank, available at
http://siteresources.worldbank.org/INTTRANSITITION/Newsletter/20561627/JulAugSep03.pdf, (accessed 21

February 2013). ; Gal M ‘The Ecology of Antitrust: Preconditions for Competition Law Enforcement in
Developing Countries’ in UNCTAD Competition, Competitiveness and Development (2004).

70 Study of Monopolies and Competition Policy (1992) 75. See also note 156 above.

7! Tbid. It was admitted that ESAP might have the potential to reduce the frequency and seriousness of RBPs
but still market reforms on their own could not be relied upon to ensure that the problem would be eliminated in

the foreseeable future.
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(ii) An exclusive private enforcement system provided by new competition rules

This model required minimal public participation in the operation of the new competition
system with government’s participation limited to the enactment of new competition rules. *’*
These rules would simply proscribe certain anti-competitive business practices and provide a
private enforcement right to affected private parties such as consumers, business rivals and

suppliers.””

The private enforcement model involved the participation of interested parties with
immediate knowledge of harmful anti-competitive practices.”’* This approach lessens the
resource burden associated with newly formed entities in developing economies as private

litigants would be expected to finance their suits.”’”

However, this model is not without its shortcomings. Primarily, it is dependent on the
effectiveness of the existing legal system. In a system where legal costs are prohibitive,
private parties have to engage in a cost-benefit analysis before contemplating pursuing

competition violations.”’® An attempt to lessen the litigator’s financial burden might

22 Study of Monopolies and Competition Policy (1992)

*PIbid. This model was based on the US system that allows for private suits. However, the US system is not
exclusively for private parties that are affected as the public enforcement provisions still obtain.

™ Study of Monopolies and Competition Policy (1992) 75. This gives the system an added advantage in that

the public enforcement authorities are relied of a considerable financial and resource burden. The private parties
also add a great deal of expertise needed towards the jurisprudential development of the regulatory system.

7 Ibid.

%76 Tbid. The then existing legal practice in Zimbabwe also worked to the disadvantage of this model. Practices
such as limiting damages recovery to actual loss incurred, prohibition of contingent fee arrangement between
litigants and legal practitioners and levelling of costs against an unsuccessful party all acted as disincentives to a
private party who might have contemplated instituting action against a financially powerful entity. The current
statute regulating class actions in Zimbabwe, the Class Actions Act [Chapter 8:17](Act No.10 of 1999)
provides that a class action can only be brought if the prospective litigants can prove that they have a clear legal
and material interest in the matter requiring protection. In other words, a party who wish to be permitted in
joinder proceedings must demonstrate that he/she have a clearly defined legal interest therein. These procedural
pre-requisites impose a rather daunting obligation on small parties who might wish to bring a joint competition

violation claim.
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encourage the proliferation of baseless and vexatious commercial claims that would

potentially overburden the legal system.?”’

A private enforcement right can be a component of a hybrid system with a public non-
enforcing competition authority that would perform industrial analysis and competition

advocacy roles.””® The private action component would thus act as a counter-measure to the

potential corruption or inaction of public enforcement officials.?”’

(iii) Public enforcement through the Attorney General’s Office

The office of the Attorney General (AG) is the Zimbabwean government’s principal law

81

office.”™ It provides legal advice to the state as well as prosecutes crimes.”®" This option

envisages the enactment of new competition laws with the enforcement functions thereof

282

entrusted exclusively to the AG’s office.”~ The model required the creation of a specialised

competition enforcement division within the AG’s office given that the office provides

general legal services.”®’

2 Study of Monopolies and Competition Policy (1992) 76. The study team observed that prosecuting frail or
baseless claims as a strategic misuse of the legal system were not an alien practice in most commercial suits.
These suits end up fermenting further competition problems as they could be used to impede entry or otherwise
raise the costs of rivals for reasons that are not even related to efficiency.

8 Study of Monopolies and Competition Policy (1992) 76.

7 Ibid. The issue of corrupt public enforcement officials was a reality given the levels of remuneration that
such officials might be getting compared to what a party to the proceedings might be willing to offer as a bribe.
%0 The Attorney General’s Office headed by the Attorney General is established in terms of section 76 of the
Constitution of Zimbabwe 1980 as a department within the Ministry of Justice and Legal Affairs with further
sub-departments in Legal Advice, Legal Drafting, Civil Division and Criminal Division. The functions of the
AG’s office as spelt out in the empowering provisions of the Constitution and reiterated in the Office’s Mission
Statement are to ; “To ensure the provision of sound legal services to the State, in an efficient and professional
manner, and to secure the proper and effective functioning of the criminal justice system.” See
http://www.justice.gov.zim/index.php?option=comcontent&view=article&id=57%3Attorney_generals_office&c
atid=35%3 Adepartments&ltemid=55 (Accessed 05 September 2011). See also Madhuku L An Introduction to
the Zimbabwean Law (2010) 48.

*! Ibid.
32 Study of Monopolies and Competition Policy (1992) 77.
> Ibid.
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This model was premised on the US antitrust enforcement model where the Antitrust
Division of the Justice Department performs some enforcement function though the system

provides for a private right of action.”

This approach that advocates importation and
adoption of Western enforcement concepts have had a fair share of criticism in recent
years.”> Opponents of this approach point to the difference in the enforcement environments
of the developed and developing systems as not suitable for a ‘one-size-fits-all’ approach.?*®
Other critical factors that militate against the importation and adoption of Western standards
include the inadequate enforcement resources of developing countries; the lack of expertise
and experience in competition enforcement and generally the role that competition policy is

expected to play in the economy.*®’

However, there are some commentators who maintain that even if all the factors that
distinguish developing countries from their developed counterparts are taken into account,
certain fundamental principles of competition regulation must not be sacrificed on the basis

of such distinctions.” This argument is based on two main premises:

(a) competition law even if it is to encompass other goal, must primarily seek to protect the
competition process.”®” This means that regardless of the enforcement models developing

countries might adopt, they must be in line with this universal goal;

(b) developing countries cannot, in the name of coming up with models that represent their
status, forego the principles developed in established jurisdictions. To do so would not only

impact negatively upon the effectiveness of their enforcement systems but also isolate them

4 US Dol’s Antitrust Division was established in 1933 to enforce antitrust violations. See The United States
Department of Justice Antitrust Division, http://www.justice.gov/atr/about/division-history.html, (accessed 10
February 2013).

%5 See generally, Kovacic (1992-93)(note 23 above) 261.

*% Ibid.

27 See Zogbhi (2009)(note256 above) 90, 102; Kovacic ( 1997-98)(note 46 above) 409, 410.

% See generally Fox EM ‘Economic, Development, Poverty and Antitrust: The Other Path’ (2007) 13

Southwestern Journal of Law and Trade in the Americas 211.

% Wish R Competition Law 6™ ed (2009) 1(rules of competition law are intended to protect the competition
process in order to maximize consumer welfare); Hamner (2001-2002)(note 43 above) 389; Zogbhi(2009)(note
256 above) 89 (the main objective is preserving and promotion of competition as a means of ensuring the

efficient allocation of resources in an economy); Study of Monopolies and Competition Policy (1992) 68.
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from much needed co-operation.”* Accordingly, they need to find ways of aligning their
enforcement mechanisms with those of the established regimes in order to find common
grounds for advancing common interests such as cross-border merger regulation and

) 291
curtailed enforcement.”’

The proposed model was to utilise the already available resources of the AG’s office®? and
was regarded as an alternative to the exclusive private enforcement model given that the

AG’s office was an already established entity with better resources.””

The effectiveness of this model depended on the effectiveness of the resident office, in this
case the AG’s office. A fundamental factor in designing a competition system is to ensure its
credibility, that is, its acceptance to the stakeholders.””* One way of ensuring this is by
ensuring that the institutions tasked with enforcing and implementing the system is
independent.”” Independence of the competition authority in this instance refers to the

ability to make decisions without the influence of interest groups.”® This entails that the

%0 See Fox(2007)(note 288 above) 214.Fox also suggested that developing countries need not to radically depart
from their developed counterparts because the principles underlying competition regulation have been
established and are well articulated to such an extent that trying to reinvent them is not only difficult but also
costly. She further noted that ‘though developing countries might want to explore a path more sympathetic to
their context, not to discount or run contrary to that which rely on matters and critical to economic welfare.” See
also on the development of universal norms, Delrahim M ‘The Long and Winding Road: Convergence in the
Application of Antitrust to intellectual Property’ (2005) 13 George Mason Law Review 259. (Remarks at
George Mason Law Review Symposium, October 6, 2004).

! Tbid.

22 Study of Monopolies and Competition Policy (1992) 77.

*» However, a counter argument to this was that the Office as a department within a government ministry was
not spared from personnel constraints as a high staff turnover was and is still prevalent especially among the
middle to junior level professionals. See Study of Monopolies and Competition Policy (1992) 77. See further
Saller K The Judicial Institution in Zimbabwe (2004) 87.

2% See Lewis (2007) (note 1164 above) 351.

25 See Mehta and Evenett (2009)(note 5 above) 27.

¥ Qliviera G, Machado EL and Novaes LM ‘Aspects of the Independence of Regulatory Agencies and
Competition Advocacy’ in Mehta and Evenett (ed.,) (2009)(note 5 above) 285-326.

76

© University of Pretoria



authority must be independent from government influence and stakeholders and make

decisions without fear of these groups.””’

In this context, much depended on the independence of the AG’s office. It is unfortunate
that the office had attracted a fair share of criticism in this regard. The AG’s office had been
seen as susceptible to influence by political interests*”® and its financial resources are subject
to state allocation.””” In addition, the office’s effectiveness is hampered by perennial high

staff turnovers>®

thereby rendering it unsuitable for properly performing the functions of a
competition authority. This is because any expertise that might have been developed in
competition enforcement will be easily lost the moment the personnel who acquired that

expertise leave office.
(iv) Creation of a Competition Commission within an existing government ministry

The model called for the enactment of a new competition statute that would establish a
competition commission within an existing ministry to enforce its provisions.”®" Thus the
commission would have performed a public enforcement function either through binding

recommendations, or adjudicating cases relating to competition violations having been

#7 Pederson L and Sorensen E “Transfer and Transformation in Process of Eurpeanisation’ EGPA 2004 Annual
Conference (2004) 8.

* It is submitted that the fact that the Attorney General is a political (executive) appointment makes it difficult
for the office holder to perform his/her duties free of the influences of the appointing authority. However, what
is expected is that at least the office be safeguarded from such influences through legislative measures that
ensures and guarantees its independence. At the time of writing, there appears to be no evidence that such
independence existed. One would have expected the new Constitution of Zimbabwe Amendment Act 20 of
2013 that was signed into law by the Zimbabwean President on 22 May 2013 will improve situation.However,
Part 5 of Chapter 5 of the new constitution reiterates that the Attorney-General is the principal government legal
advisor who is appointed by the President (s114(1) and the same authority can remove him/her from such a
position (s115). The draft provision thus does nothing to dispel the fears that the office of the Attorney-General
will be free of political influence. See for a discussion of the political influence on the Attorney-General, Saller
(2004)(note 292 above) 87.

29 Saller (2004) (note 292 above) 86.

** Ibid, 87.

3 Study of Monopolies and Competition Policy (1992) 79.
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proscribed by the new rules.’” The existing ministry’s broader objectives had to

accommodate the competition policy objectives of the new authority.>”

However, this model can be criticised because it subordinates the competition authority to
the host ministry’s other objectives and functions.* This deprives the competition authority

of much needed visibility necessary for an independent effective aluthority.3 03
(v) Creating an independent Competition Commission

The model called for the enactment of new competition laws that would establish a
competition commission as an autonomous government institution charged with the public
enforcement functions of the system.’” This approach theoretically guarantees the
independence of the competition authority from possible government influence.’” It is
accepted that the independence of a competition authority is a pre-requisite for any effective
competition system. However, a number of factors make this goal difficult to attain for

competition agencies in developing countries.

An independent competition authority must be able to select cases for prosecution without
fear of reprisal from interest groups and to make decisions accordingly.’® An effective
competition system must, inter alia, empower the authority to perform some form of

advocacy role. This entails putting in place measures targeted at government policies that

% Study of Monopolies and Competition Policy (1992) 79.

*%Ibid. This would ensure that the risks of conflicting interests between the commission and the host ministry
were avoided in as much as possible.

3% Ibid. This point can be illustrated by using the preferred Ministry of Trade and Commerce (now Ministry of
Trade and Industry) whose other visible functions pertains to trade issues. Although competition and trade are
related, regulation of trade may include measures that are prejudicial to the promotion of competition. For
example, a country may decide to limit imports so as to promote domestic products whose producers might not
necessarily be efficient and hence not competitive. Furthermore, should a country through this ministry, promote
free trade, this does not necessarily mean that competition will be enhanced as market liberalisation and
deregulation may not solve competition problems such as RBPs.

% Study of Monopolies and Competition Policy (1992) 79.

% Ibid.

%7 Ibid. An independent competition commission was regarded as less prone to manipulation by existing
agencies thereby increasing its prestige and acceptability to the economic actors in the country.

3% Pedersen and Sorensen (2004)(note 297 above) 8; Study of Monopolies and Competition Policy (1992) 79.
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lessen competition so as to sustain a competitive environment.’” Given that this role targets
the government through inter alia, reduction of entry barriers, it can only be performed
effectively by an authority that is independent of the government. In this regard, the study
recommended the establishment of an entirely independent entity to perform pro-advocacy

functions outside of any existing entity.>'
(¢) Protection of non-competition factors

The Study also noted that the Zimbabwean situation required more than an exclusively
economic approach to competition matters.”’' This observation was premised mainly on the
basis that ESAP, which informed their mandate, also encompasses non-economic issues.’!?
Accordingly, such issues as consumer protection and protection of disadvantaged groups

received attention.’"
(i) Consumer Protection

Consumer protection is a common objective of most competition systems.3 14 Although it is
becoming more acceptable that the competition policy should seek to protect the competition

system for the benefit of consumers,”" the issue is how to set-up the enforcement institutions

%9 Competition advocacy refers to any activities, regulatory policies, public awareness campaigns aimed at
reducing entry barriers especially those perpetrated by the government in a bid to ‘create a level playing field
and stimulate competition.” See Study on Monopolies and Competition Policy (1992) 81.

' Study of Monopolies and Competition Policy (1992) 81.

! Ibid, 82.

12 See ESAP par.16 ‘Social Dimension of Adjustment’ and par.729adoption of measures which would not
cause unnecessary adverse social consequences.

313 See Study of Monopolies and Competition Policy (1992) 82 and 83.

*1* Ibid, 82.

35 An unregulated market is prone to abuse by powerful and dominant entities through engaging in anti-
competitive practices notable price increases, output restriction and preferential distribution as well as
conditional (tying) selling. All these practices are to the detriment of the consumers hence the need to protect the
competitiveness of the market through competition regulation. See further on competition regulation for benefit
of consumers, Wish (2009)(note 289 above) 1; Study of Monopolies and Competition Policy (1992) 82
(competition policy have as one of its * main objective, the goal of providing consumers with the best possible
array of product choices, that is, to increase the range and quality of products offered at “reasonable’ or lowest
prices’); Everest-Phillips (2009)(note 5 above) 47; Thorelli H The Federal Antitrust Policy: Origination of an
Antitrust Tradition (1954) 166-70, 171 n20, 180-86 ( broader objectives of antitrust is ultimately to protect
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to conduct such a task within the competition system? Are competition enforcement
authorities the ideal institutions for the protection of consumer interests? Should they be
protected through competition institutions or through entities created outside the competition

system?

After considering the practices from different jurisdictions, the study recommended that
creation of a consumer protection entity was a priority for Zimbabwe.?'® This was because
the existing mechanisms and institutions responsible for such a function were limited in
operational effectiveness. There was no widespread effective enforcement of statutes and
common law legal principles regulating deceptive marketing practices and controlling
advertising content, among other things.”’” The Consumer Council of Zimbabwe (CCZ),
which is the watchdog for consumer matters, is limited to urban areas only thus barely

visible.*!8

(ii) Disadvantaged groups

consumer welfare by regulating exploitative conduct); Hamner ( 2001-2002) (note 41 above) 402-3 (‘primary
purpose of antitrust is to maximize the economic welfare of consumers by inter alai, eliminating barriers to
market entrance and eliminating the abuse of market dominance by cartel, behaviour and monopolistic
strategies’) and Fox EM ‘Towards World Antitrust and Market Access’ (1997) 91 American Journal of
International Law 1. However, there are some who argue that consumer protection is not the objective of
competition law. Proponents of this school either are influenced by Chicago economic thinking in which the
enhancement of economic efficiency becomes the primary and exclusive aim of competition law. See Hamner
(2001-2002)(note 43 above) 390 (ultimate goal of competition law is efficiency not competition ) and
competition is not the end but the means to an end ( the end being efficiency). See also Bork (1978)(note 165)
15-16; Easterbrook(1984) (note 235 above) 13. It is submitted that competition law cannot have one goal as its
exclusive aim. Accordingly, consumer welfare can still be of the main important goals of competition law. See
Monti G EC Competition Law (2007)2.

1% Study of Monopolies and Competition Policy (1992) 82.

7 Although sections 2 ‘misleading advertisement’ and 3 * false bargaining’ in the First Schedule ‘Unfair
Business Practices’ are proscribed as unlawful restrictive practices by the Competition Act protection in
Zimbabwe still remains a grey area. There is no comprehensive piece of legislation that deal with consumer
protection. Other statutes that regulate certain aspects of consumer protection includes,

318 Study of Monopolies and Competition Policy (1992) 82.Consumer Council of Zimbabwe. See IPC Study, 82.
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One of the most important targets of the government upon independence was to provide
equal opportunities to its entire population in the social and economic spheres.’'’
Economically, this particularly entailed that the previously disadvantaged and marginalised
black entrepreneurs were to be afforded equal opportunities to participate and compete in the
country’s economy.’”” This was to be achieved through, inter alia, dismantling the entry

barriers, reducing RBPs and discouraging any business practice deemed discriminatory.*'

It may however be asked whether the competition system, as much as it could probably have
achieved this aim, was or is the best forum to address these issues. This calls for a re-
examination of the aim of a competition system. As much as this subject is debatable, it has
increasingly become acceptable that a competition system should aim to protect the process
of competition and not individual competitors such as special groups.’** However, it is also
not uncommon to see some non-competition issues being included in competition statutes of
most developing countries.”” South Africa is one of the countries that explicitly included
non-competition public interest considerations in its competition statute.’** It is submitted
that the issue is not whether or not these issues must be included in competition legislation
but rather whether their inclusion will have an impact on the effectiveness of the competition
system in question. This issue will be fully explored in latter parts of the study dealing with
the regulation of mergers and acquisitions in Zimbabwe and also in South Africa where the
impact of public interest on merger review will be assessed. Suffice to state here that
although competition legislation is economic statutes,’> they cannot ignore the fact that
there are other considerations, though non-economic, that require their attention. This is
equally true of the enforcement institutions established under them, as eloquently stated by

Lewis:

319 CTC Study on Socio-Economic Impact of Implementation of Competition Policy and Law in Zimbabwe
(2006) (note 53 above) 15.

320 Study of Monopolies and Competition Policy (1992) 83.

! Ibid.

2Study of Monopolies and Competition Policy (1992) 68; Hamner ( 2001-2002)( note 43 above) 389;Wish
(2009)(note 289 above) 1; Fox (1997)(note 315 above) 1.

33 See Chetty V “The Place of Public Interest in South Africa’s Competition Legislation : Some Implications
for International Antitrust Convergence’ American Bar Association Section of Antitrust Law 53" Meeting,
Washington D.C. March 30-April 1, 2005) 4.

324 See section 12 A (3) of the South African Competition Act 89 of 1998.

33 Lewis (2007)(note 164 above) 358.
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[A]Jcompetition statute that simply ignores the impact of its decisions on employment or
securing a greater spread of black economic ownership would consign itself and the

authorities that it creates to the scrap heap.**

In considering whether there should be institutions to enforce non-competition issues such
as concerns relating to disadvantaged groups, the study team, again drawing from

7

experiences elsewhere,””’ recommended that special treatment of such interest groups as

smaller black entrepreneurs could be served better outside the competition system.**

2.5.4 The implications of the IPC Study: Post-IPC Study and the evolution of a

competition regime

The IPC Study made important findings regarding the degree of competition within the
Zimbabwean economy which was largely a function of the level of industrial concentration
and entry barriers. The study concluded that monopolies and oligopolies that existed on the
market were hugely responsible for the lack of competition in the economy through erecting
entry barriers and engaging in anti-competitive practices. These findings and conclusions
laid the basis for the exploration of an appropriate competition system that would address the

competition concerns associated with the existing market structure.

A desire to address these concerns led to the next important development towards the
formulation of a competition regime in Zimbabwe, that is, the formulation of the legal rules
to provide the regulatory and enforcement dimensions to the economic reforms. This section
will briefly discuss the events and processes leading to the adoption of the current

Competition Act in 1996 that became effective in 1998.

2.5.4.1 The Competition Council Committee of Zimbabwe

The IPC Study Team presented its final report to the Inter-Ministerial Committee on
Monopolies Commission in September 1992. This committee, following the IPC Study

recommendations, established an independent Competition Council Committee of

326 ewis (2007)(note 164 above) 360.
37 It particularly made reference to the UK and Sweden.

328 Study of Monopolies and Competition Policy (1992) 84.
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Zimbabwe.*® The establishment of the Competition Council Committee to make a follow up,
select and implement the IPC Study recommendations were a giant step towards the
formulation of a competition regime in Zimbabwe.**” The Competition Council Committee
recommended to Cabinet the establishment of a Monopolies Commission and a legislative
framework to constitute and empower the entity. Cabinet’s approval of these
recommendations was followed by a series of steps that resulted in the drafting of the

underlying principles of the proposed legislation and the draft legislation.

2.5.4.2 Towards the establishment of a Monopolies Commission: the guiding principles

In October 1992 the then Minister of Industry and Commerce presented a Memorandum to
Cabinet Committee on Development on the ‘Establishment of a Monopolies Commission.”**!
The Memorandum recommended the adoption of the IPC Study and its findings and
confirmed a number of significant observations made in the study. These included the need
for a formal regulatory and enforcement framework to complement the economic reforms
advocated by ESAP. The Memorandum also emphasised the need to promote competition
within the economy of Zimbabwe and within the context of ESAP, a competitive and
efficient market desirable for the attainment of the government’s socio-economic goals such
as the enhancement of consumer welfare, creation of employment and expansion of the

entrepreneurial base.””> These factors probably explain the broad-based objectives of the

current competition law and policy in Zimbabwe.

The Memorandum reflected the influence of the IPC Study on the formulation of a

competition system. This policy document outlined the underlying principles of the proposed

32 Kububa (2005)(note 20 above) 285. The independent Competition Council Committee of Zimbabwe (herein
the Competition Council Committee). This committee was led by a Parliamentarian and comprised of experts
from Zimtrade ,a private-public sector joint venture organisation whose purpose is to promote national trade and
development; Zimconsult, a local research and consultant organisation and the Consumer Council of
Zimbabwe, a consumer watchdog organisation, Air Zimbabwe, the national airline, with observers from USAID
and the Freidrich-Naumann Foundation.

*bid.

33! The writer’s attempts to locate the said Memo was fruitless hence reliance will be made as an exception to
the secondary source being the competition authority studies.

332 Kovacic (1992-93)(note 23 above) 258; Brett (2005)(note 7 above) 99.
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competition system. Accordingly, the desired policy was regarded as one that would aid the
government in the implementation of the economic reform policies and regulation of business
conduct; provide for the regulation of mergers and acquisitions thereby altering the existing
uncompetitive market structure where necessalry;333 facilitate new market entries; promote
industrial innovation and enhance exports and advance policies aimed at promoting consumer

welfare.

These principles were aimed at addressing both the social and economic challenges that were
targeted by ESAP thereby fortifying the claim that the adoption of a competition system was
complementary to the on-going economic reform process.”>* This was motivated by the need
to achieve both the economic and social development objectives of ESAP that could not be

achieved through pure economic reforms.**

Crucially the Memorandum reaffirmed the accepted position that the purpose of the
competition policy must be to protect the competition system and not individual
competitors.”® This was meant to ensure that the contemplated competition policy conforms
to the established principles of competition law and policy.*®’ Protecting the competition
process was critical in that it would ensure a level playing field by reducing entry barriers as
well as shielding the system from vested interests. This was so given the fact that the existing
Zimbabwean market structure was dominated by monopolies and oligopolies that contributed

to the erecting of entry barriers thereby creating an uncompetitive economic environment.

The policy document stressed the need to ‘reduce’ rather than ‘eliminate’ entry barriers.*®

One can say this was a more realistic target given the extent to which entry barriers hampered

3 Unregulated monopolists do have the potential and propensity to abusive their market power on one hand

whereas business combinations resulting from mergers and acquisitions can also have a negative impact on the
market structure by, inter alia, acquisitions on a monopoly and potentially abuse the same. See generally
Goldberg AH ‘Merger Control’ in Dhall (eds.”) (2007) (note 164 above) 93-107, 93-94; Zogbhi (2009)(note 256
above) 128; Signh and Dhumale (1999)(note 1 above) 4.

3% See note 2.5.3.1 above.

3 Study of Monopolies and Competition Policy (1992) 40.

336 Kububa (2009)(note 28 above) 9-10.

7 Ibid.

338

(CTC) Study on Socio-Economic Impact of Implementation of Competition Policy and Law in Zimbabwe
(2006)(note 53 above) 18.
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economic development. Although entry barriers are anti-competitive, an ambitious agenda to
eliminate them might as well contribute to the ineffectiveness of the whole system as more
resources might end up being channelled towards that goal as well as enacting legislation
with provisions that might turn out to be unenforceable.” Thus targeting entry barriers in
order to reduce them was a noble approach that allows for an adjustment of the system as
more experience and development becomes available. However, achievement of the optimal
goals of any system depend on the actual implementation thereof. The assessment of the
effectiveness of the Zimbabwean competition system in dealing with entry barriers is

however beyond the scope of this study and as such no attempt will be made in that regard.

Another important aspect highlighted in the policy document was the need to ensure the
independence of the competition system from vested interests of both private and public
nature.*® In this context vested interests included big corporate businesses that saw a
regulatory system as an unnecessary impediment to their rent-seeking and political forces

31 Thus the need for an

who considered it as a stumbling block to certain policy goals.
independent competition system was crucial in ensuring the credibility of the system and

hence its acceptance to stakeholders as being fair and impartial.***

Lastly, and most importantly, the Memorandum stressed a need to design a competition

policy in such a way that it is not static.**’

Monopolies and oligopolies were identified as the
chief contributors to an uncompetitive environment in Zimbabwe. This entails that the focus
of the envisaged competition system was to address this problem. However, given the role of
the state in contributing to this situation, it may be asked whether such proposals would have
had an effect on the state’s position? Furthermore, it may also be asked whether the pre-

occupation with monopoly control can potentially result in other similar concerns being

339 Kovacic(1997-98)(note 46 above) 404.
0 (CTC) Study on Socio-Economic Impact of Implementation of Competition Policy and Law in Zimbabwe
(2006)(note 53 above) 18.

! Vested interests generally denote private or private considerations that are so entrenched to such an extent
that they become accepted as normal. In the context of competition, these can refer to monopolies of economic
and political power to influence competition processes. See Everest-Phillips (2009)(note 5 above) 43.

2 See generally Oliviera G, Machado EL and Novaes LM (2009)(note 296 above).

343

(CTC) Study on Socio-Economic Impact of Implementation of Competition Policy and Law in Zimbabwe
(2006)(note 54 above) 18.
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overlooked. It is submitted that the answer to these questions lies in the degree of flexibility

of the proposed system.

A flexible system would adjust to accommodate a changing operating environment. This
entails that as the economy develops one would envisage a stage were the state’s desire to
control and influence big business that was so entrenched during the early years of
independence, wanes. This would mean that the need to control only private monopolies

would diminish gradually.

Another possible source of dynamism is the drive towards privatisation. ESAP encompassed
programmes for the liberalisation of state enterprises through either privatisation or
commercialisation.*** Given that some of these enterprises are natural monopolies,”* even
removing them from government’s direct control and ownership did not automatically
guarantee that they would become pro-competitive. Anti-competitive practices would still
persist hence the need for a forward-looking system that would be able to capture and address

these situations.>*®

The Memorandum provided the underlying principles for the regulatory and enforcement
framework. Its recommendations were adopted by the Cabinet and the legislative process was

set in motion, with regard to the preliminary consultation and drafting processes.
2.5.4.3 The preliminary legislative phase

After adopting the policy recommendations on the guiding principles of the regulatory
framework, study trips were made to several jurisdictions with functional competition

systems.347 These included a visit to the USA’s Federal Trade Commission (FTC) and the

348

Anti-Trust Division of the US Department of Justice; the Monopolies and Mergers

M ESAP (1992) 5 and 6 par.30.

* Study of Monopolies and Competition Policy (1992) 65. Natural monopolies are those entities that can are the
only ones who can survive in a given industry or market. It is economic to have them in such an industry or
market rather than having a lot of entities. This is particularly true of public service utilities such as
telecommunications, road maintenance, water treatment and energy generation and distribution.

36 Study of Monopolies and Competition Policy (1992) 65; Singh and Dhumale (1999)(note 1 above) 8.

3#7 Kububa (2006)(note 28 above) 1.

¥ These two institutions consists the federal antitrust authority in the USA.
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Commission and the Office of Free Trade in the United Kingdom;>*’ to the then Competition

Board of South Africa,””” and Kenya and Zambia were also consulted in the process.*"

The then Ministry of Industry and Commerce spearheaded the legislative process by
preparing preliminary draft principles with the assistance of two seconded US antitrust law

experts from the US Federal Trade Commission and an academic. **>

These draft principles
were presented to the AG’s Legal Drafting Division for further consideration culminating in a
preliminary draft entitled the Monopolies and Merger Commission Bill.*>® This section will
briefly highlight the significant events of the legislative phase with the purpose of assessing
how the proposed legislation was influenced by the underlying philosophies that developed as
a result of the broader-economic reform process. As such the focus will be on the proposed

underlying principles of the draft legislation.
2.5.4.4 The underlying principles of the draft legislation

In July 1993 the Ministry of Industry and Commerce submitted the draft underlying
principles of the proposed legislation to the AG’s Office for legal drafting.”* These

** Following the coming into force of the new Competition Act of 1998, the Competition Commission was
created to replace the Monopolies and Merger Commission on 1 April 1999 and this new institution together
with the Office of Free Trade makes up the UK’s competition authorities.

0 The Competition Board was the competition authority in South Africa before 1998 when the authority was
vested with the Competition Commission, the Competition Tribunal and the Competition Appeals Court in
terms of the Competition Act 89 of 1998. These three institutions collectively constitute the South African
competition authority.

3! Kububa (2006)(note 27 above) 1. Kenya and Zambia were consulted probably because they have by then,
functional competition systems and also because they were share common economic development levels with
Zimbabwe and hence were a relevant choice as to how the competition enforcement in developing countries
operates.

32 (CTC) Study on Socio-Economic Impact of Implementation of Competition Policy and Law in Zimbabwe
(2006)(note 53 above) 18.

33 Monopolies and Merger Commission Bill.

3% Kububa (2005)(note 20 above) 286. The Attorney General’s Office headed by the Attorney General is
established in terms of section 76 of the Constitution of Zimbabwe as a department within the Ministry of

Justice and Legal Affairs with further sub-departments in Legal Advice, Legal Drafting, Civil Division and

Criminal Division. See http://www.justice.gov.zim/index.php?option=com-

content&view=article&id=57%3 Attorney_generals_office&catid=35%3 Adepartments&Itemid=55,(accesed 20
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principles were mainly a confirmation of the earlier Cabinet approved Memorandum and
sought to realign the proposed legislation with fundamental standards adopted by established
jurisdictions. The latter point was buttressed by the presence of two seconded US antitrust

law experts.

The most significant principles related to the structure and functions of the preferred
competition authority. The preliminary draft had referred to the competition authority as the
Monopolies and Merger Commission. However, it was recommended that the authority be
referred to as the ‘Competition Commission.”*> It was emphasised that the authority be an

356 1t makes

independent and autonomous entity despite it being funded by the Government.
interesting reading to suggest that the authority could escape the influence of the
Government. Whether this was simply going to be a case of ‘he who pays the piper plays the
tune’ could only be determined by observing the entity in action. It is submitted that the
extent to which the Government contributed towards the sustenance of the authority had a
bearing on the amount of influence Government might exert. In a case where the authority
solely depends on Governmental funding its financial independence might be compromised.
However, where the Competition Commission was to rely on the greater part on funding

from other revenue sources, then its degree of financial independence would be enhanced.*’

The proposed legislation was supposed to guarantee this independence and autonomy
through, inter alia, limiting the Minister’s powers and influence on the Competition
Commission that was apparent from the draft legislation that made too many references to the

Minister. Similarly, it was preferred that the members of the authority be Presidential

September 2011.). Due to the unavailability of the primary source and this writer’s failure to locate the same,
reliance will be placed on the secondary source for purposes of this discussion.

35 (CTC) Study on Socio-Economic Impact of Implementation of Competition Policy and Law in Zimbabwe
(2006)(note 53 above) 19.

3 Ibid, 18.

»7 However, both exclusive government funding and external funding have their implications on the
independence of the regulatory authority. Whereas government can exert influence through providing funding,
the same can be equally true of external funders. By external funders here is meant largely private funding.
Private funding can result in the regulatory authority losing its independence through similar influences such as
the protection of vested interests. An ideal situation would be to have the regulatory institution been funded

partly from the government and from its own initiatives such as fees from merger notification and competition

violation penalties with private players providing technical support in form of training.
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appointees selected from a broad representation of the society to accommodate various and
diverse stakeholders.”®® In exercising this power, the President was to be guided by the
principle that the competition authority was to remain independent and uncompromised as
much as possible so as to enable it to advance the primary aim of the competition system

which is the protect the competition process.”’

However plausible the idea of a
representative authority might appear, the manner in which it is appointed might raise issues
regarding the safeguarding of its independence. Even if the President were to appoint from a

recommended list, this does not completely free the process from political influence.*®

It was also highlighted that the envisaged competition authority was to be an autonomous
entity independent of any existing ministry.*®' The idea of seconding officials from the parent
ministry was rejected in favour of an authority with its own staff establishment dedicated to

perform exclusively its competition mandate.*®

It was recommended that the new entity consisted of clearly demarcated structures to perform
investigative and adjudication functions.*®® The investigative division of the entity was to
provide evidence required for the adjudication process without influencing the decision-
making functions of the adjudication division. This was meant to enhance impartiality of the
system.364 Although it was noted that these crucial functions could only be performed by

separate divisions, the idea of a US styled institution with the AG’s Office conducting

38 Kububa (2005)(note 20 above) 287.
39 (CTC) Study on Socio-Economic Impact of Implementation of Competition Policy and Law in Zimbabwe
(2006)(note 53 above) 19.

30 Mehta and Evenett (2009)(note 5 above) 27. It is accepted that there are very few if no competition
authorities that can claim to be totally independent from political influences. The fact that the members of such
authorities have to be appointed by a process that involves political powers makes it to imagine them being
totally independent. What is crucial is that the political involvement ends with the appointment and effective
legislation measures put in place to ensure that the regulatory authorities enjoys a considerable degree of
independence from political influences.

' (CTC) Study on Socio-Economic Impact of Implementation of Competition Policy and Law in Zimbabwe
(2006)(note 53 above) 18.

32K ububa ‘Zimbabwe’ (2005)(note 161 above) 287.

393K ububa (2009)(note 28 above) 5.

3% Ipid.
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investigations relating to competition violations and assigning staff to the competition
4,363

authority, was rejecte
The preliminary draft proposed the establishment of the office of a Director of Fair
Trading.*®® This practice also evidenced the influence of foreign practices as this office was
influenced by the UK competition structure.”®’ The proposed functions of the Director of Fair
Trading were limited to performing some administrative, financial and supporting duties for
the Competition Commission and excluded any investigations of unfair trade practices as

opposed to the position in terms of the UK statute.’*®

Accordingly, the Memorandum
considered the title of the envisaged competition authority inappropriate given that it did not

have any role in ensuring fair tralding.369

The preliminary draft envisaged a procedure were the decisions of the Competition

Commission were appealable to the Administrative Court as the immediate appellate

370

forum.”" This was probably in recognition of the fact that the Competition Commission was

an administrative body and as such keeping in line with existing practice that its decisions

37 However, the Memorandum recommended

were appealable to the Administrative Court.
the establishment an internal administrative structure within the Competition Commission
before the Commissioners as the initial forum for appeals.’’? One can argue that this proposal

was risky in that the chances that the very Commissioners who might have decided against a

%5 Kububa (2005)(note 20 above) 287. In the US, the Antitrust Department of the Department of Justice
together with the Federal Trade Commission make up the federal antitrust agencies. It is the FTC who can
conduct investigations with the DOJ having the prosecutorial authorities.

36 CTC) Study on Socio-Economic Impact of Implementation of Competition Policy and Law in Zimbabwe
(2006)(note 53 above) 19.

37 Ibid. The UK office of Director General of Fair Trading was established by section 1 of the Fair Trading Act
of 1977 and has since being replaced by the Office of Fair Trading under section 1(1) of the Enterprises Act of
2002.

3% Tbid. Kububa ‘Zimbabwe’ (2005)(note 161 above) 287.

3% Kububa (2005) (note 20 above) 287.

70 Ibid.

37! The Administrative Court is established in terms of the Administrative Court Act [Chapter 7:01] (Act No.39
of 1979) as a specialized court whose jurisdiction is bestowed by other statutes such as the Competition Act. See
Feltoe G A Guide to the Administrative and Local Government Law in Zimbabwean 4™ ed (2006) 25.

372 Kububa (2005)(note 20 above) 287.
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litigant found themselves having to deal with the merits of their own decision potentially
compromised the integrity of the whole process. This arrangement defeats the whole essence
of an appeal where the litigant sought recourse from a different forum on the basis of the
previous forum’s decision either being wrong or unreasonable.’”

On the substantive aspects, it was noted that the proposed list of conduct that amounted to
unfair trade practices was limited hence the recommendation that the schedule for practices
deemed as unfair trading practices be expanded to include any form of agreements aimed at
market restriction and price discrimination, price fixing and or output restriction, collusive
dealings including predatory pricing, resale price maintenance, conditional selling and

exclusive supplying.3 “

The revised principles were resubmitted to the AG’ Office for legal drafting with a
recommendation that the draft should take into account the recommendations made.””> The
revised draft legislation was published for comments after a consultative phase involving

76

stakeholders.’”® The consultative phase involved public seminars organised to entice the

views of the various stakeholders on the proposed draft legislation.””’

Given that the proposed legislation was to apply to all economic activities having an effect in
Zimbabwe, this was potentially going to impact on divergent interest groups hence their
interest in the process. The small indigenous business groups represented by the Indigenous

378

Business Development Centre (IBDC) seized this opportunity to try and advance their

cause. So too were manufacturers represented by the Confederation of Zimbabwe Industries

373 See Madhuku (2010) (note 280 above) 113.

37 Kububa ‘Zimbabwe’ (2005)(note 151 above) 287.

7 Ihid.

76 The consultative comments and consultative stage is not necessarily a requirement for the legal validity in
Zimbabwe but simply a practice that have been observed in law marking process. See Madhuku (2010) (note
280 above) 50.

77 Kububa ‘Zimbabwe’ (2005)(note 161 above) 287.

% The Indigenous Business Development Corporation (IBDC) is a black business empowerment organisation
established in 1990 with the aim of championing the broadening of indigenous participation in the business
economic life of Zimbabwe. See Raftopolous and Mlambo (2009)(note 8 above) 191. See also IBDC
Proceedings of the IBDC/Friedrich-Naumann Seminar on Competition and Economic Development in

Zimbabwe (1992), Bulawayo Sun Hotel, Bulawayo (22-24 June 1992).
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(CZI) *” as well as employees and workers’ representatives through the Zimbabwe Congress
of Trade Unions (ZCTU).*® The impact of these consultations on the legislative process will

be discussed below.
2.5.4.5 The consultative stage

The consultative stage of the formulation of the competition legislation was characterised by
the desire to advance various often divergent interests in the competition system. These were
notably by the big businesses and not surprisingly the public sector. Monopolies, especially
in the beer manufacturing and cigarette manufacturing industries, were not prepared to let go
their privileged positions.381 These big businesses vigorously opposed the idea of establishing
a competition authority in Zimbabwe arguing that there was no need for such given the small
size of the economy.*®* However, this somewhat baseless argument™™ was largely motivated
by the desire to hang on to and enjoy their long established and unrestricted monopolies on

the respective markets.**

The economic benefits accruing from a competitive environment
are well documented thus it is submitted that for one to have argued in favour of the

prevailing uncompetitive environment was simply motivated by personal gains.

3 CTC Study on Socio-Economic Impact of Implementation of Competition Policy and Law in Zimbabwe
(2006)(note 53 above) 19. The Confederation of Zimbabwean Industries (CZI) was established in 1923 as an
independent organisation representing and serving the interests of its members in several matters affecting their

viability and competitiveness. See http://www.czi.co.zw,(accessed 10 April 2013).

%0 The Zimbabwe Congress of Trade Unions (ZCTU) is the largest and most popular member based labour

movement in Zimbabwe. See http://www.zctu.co.zw. (accessed 10 April 2013).

! The National Breweries owned by the multinational Delta Corporations under its beverages division enjoyed
monopoly in the beer manufacturing industry whereas the British American Tobacco (BAT) did the same in the
tobacco processing and cigarette manufacturing industry.

32 (CTC) Study on Socio-Economic Impact of Implementation of Competition Policy and Law in Zimbabwe
(2006)(note 53 above) 19.

% See Limpile GK ‘Mergers and Acquisitions Investigative Tools: A Synopsis from a Developing Country
Perspective’ (2005) Zambia Competition Commission (2005) 2. Paper Presented at the Training Workshop on
Mergers and Acquisitions Evaluation Skills for Competition Authority Officials, Hai Phong, Vietnam, ( 13-14
August, 2005).

34 See Mehta and Evenett (2009) (note 5 above) 24 (the ‘very implementation of efficiency enhancing and pro-

competitive market regulations may erode supra natural (rents) and therefore the capacity of certain vested

interests to influence political leader.”)
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The CZI made some very significant comments on the proposed draft legislation. It
applauded the proposed legislation as being founded on sound economic principles and
welcomed the idea of competition within the economy.385 However, it took a swipe at the
proposed objectives of the legislation as stated in its preamble and short title as being aimed
at addressing too many conflicting issues that might potentially comprise its noble idea of a

competition statute.*™

The CZI also criticised the proposed pre-merger notification procedure as being unnecessary
given the existence of criminal penalties in the statute to deal with any proscribed

.. . . 387
competition violations.™

The pre-merger notification is a safeguard against the
implementation of uncompetitive mergers that, once implemented, might in some cases be
difficult to identify and even more difficult to unscramble.”® It is submitted that although
criminal penalties can be used as a deterrent to competition violations,”™ their effectiveness
in ensuring compliance with competition rules is still questionable and as such they cannot be
relied upon to ensure compliance with. The effectiveness of criminal sanctions is diminished
by the fact that unlike preventative measures, they might not be of any use where parties
implement an anti-competitive merger and cause harm to competition. In this case harm
might already have been done even if the perpetrators are punished. The authority further
needs to go through the rigorous process of investigating and preventing the competition

harm resulting from the transaction given that mergers are not per se prohibited.3 % This can

put a strain on the available resources burdening the infant institution.

385 Kububa ‘Zimbabwe’ (2005) (note 161 above) 290.

3 Ibid.

7 Ibid, 292.

8 See generally, Hamner (2001-2002)(note 43 above) 392; Goldberg (2007)(note 333 above) 96 ( pre-merger
notification ‘lessens the administrative burden of competition authorities and also enables them to identify and
focus upon the mergers which are most likely to be of concern).

3% See Gallo J C, Dau-Schmidt KG, Craycraft JL and Parker CJ ‘Criminal Penalties Under The Sherman Act: A
Study of Law and Economics’ (1994) 16 Research in Law and Economics 25; Smith WJ and Formby JP
‘Cartels and Antitrust: The Role of Fines in Deterring Violations at the Margin’ (2001), available at
http://www.weber.edu/wsuimages/AcademicAffairs/Provostltems/cartels.pdf, (accessed 24 May 2013).

3% Goldberg (2007)(note 333 above) 59.
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The Bill also provided that the Competition Commission might publish notice of its intention
to investigate certain transactions deemed as contrary to the provisions of the statute.””' The
CZI criticised these proposed provisions as being unwarranted since they would subject

392 However, in

business to unnecessary public scrutiny, ridicule and even product boycott.
sharp contrast, the ZCTU welcomed this proposal as a necessary mechanism that would
enable the public and interested parties to participate in competition issues through making
comments and objecting to transactions they deem harmful to competition.3 9

The CZI also welcomed provisions relating to the settlement of competition cases with the
competition authority as an alternative to criminal penalties.3 94Although these provisions are
essential in, inter alia, providing revenue for the authority and speeding up the process,
questions can be raised regarding their effectiveness. It is submitted that big business can
simply engage in harmful transactions and settle any disputes arising from alleged

competition violations where the cost of settling is less than the benefits that might accrue

from the anti-competitive transaction.

Although the participation of interest groups in the legislative process was very important,
clearly most of their contributions were motivated by the desire to protect their vested
interests. The CZI for instance, by opposing the pre-merger procedure as well as applauding
the settlement procedure, appears to have exhibited the desire to promote the interests of its
members. The ZCTU also advocated for the exclusion of activities from trade unions and
other employee representative organisation from the purview of the proposed statute.**> Other
notable attempts to hijack the competition process for vested interests was exhibited by the

opposition by public enterprises to have the proposed legislation apply to them as well as the

3! Clause 3(a) of the Competition Bill of 1995. This clause provided that ‘it shall not be necessary for the
Commission to publish a notice of its intention to embark upon the investigation upon notification of a proposed
merger. However, Part (iv) of the Memorandum to the Competition Bill of 1995 ( ‘the Memorandum’) provided
that ‘before embarking on an investigation, the Commission will have to give public notice of its intention to do
so.”

32 Kububa ‘Zimbabwe’ (2005)(note 161 above) 292.

* Ibid, 291.

#* Ibid, 292.

35 11id,290.
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opposition by indigenous small businesses to have express provisions aimed at promoting

indigenous oriented programmes.*”°

The final draft of the proposed legislation bore the brunt of these divergent interests. Notable
changes were the dropping of the ‘Competition and Monopolies Commission’ in favour of a
more generalised ‘Competition Commission.”””’ Activities of trade unions were also
expressly excluded from the application of the proposed legislaltion.3 % The principle that all
economic activities having an effect on the Zimbabwean economy was subject to the
application of the proposed law was modified to exempt certain statutory bodies that were
expressly regulated under other statutes from certain provisions relating to criminal
penalties.399 Perhaps the most telling compromise was the omission of the pre-merger
provisions.* These compromises were regarded as essential as they enabled the draft
legislation to pass through the political filter in parliament that was influenced by intense
lobbying from big business.*”! It is submitted that although the compromises might have
impacted negatively upon the effectiveness of the proposed legislation, they were necessary
in ensuring that the law saw the light of the day. In any event, it was contemplated that the
legislation could still be subjected to further legislative processes to address some of the
concerns that might have arisen as a result of the compromises. This is exactly what
happened as in 2001- only three years after the Act become operational it was subjected to a

402

further legislative process.”~ The Competition Amendment Act of 2001 addressed such

3% (CTC) Study on Socio-Economic Impact of Implementation of Competition Policy and Law in Zimbabwe

(2006)(note 53 above) 19.

*"The Long title to the Bill which pronounced the objectives of the proposed statute provided for the
establishment of the Industry and Trade Competition Commission. See also clause (i) of the Memorandum to
the Bill.

% Clause 3 of the Bill did not include an exemption on the activities of organised labour from the application
from the proposed legislation.

3% Clause 3(1) of the Bill.

49 The Bill did not provide for pre-merger notifications. The same provisions were also omitted from the final
statute and only inserted as an amendment in 2001. See 12 of the Competition Amendment Act of 2001
inserting Part IV into the Competition Act of 1996.

Y1 (CTC) Study on Socio-Economic Impact of Implementation of Competition Policy and Law in Zimbabwe
(2006)(note 53 above) 19.

2 The principal Act which became effective in 1998 was amendment by the Competition Amendment Act 29

of 2001.
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issues as merger regulation and relevantly introduced pre-merger notification requirements

that have been omitted from the principal statute. "

The compromises made during the consultative process were regarded as necessary evils that
ensured that the proposed legislation sailed through the legislative processes given, inter alia,
the amount of opposition that it was facing as well as the intense lobbying that characterised
its passage. The legislation was passed by Parliament in 1996 and finally came into operation
on 9 February 1998 after it was assented to by the President in the Government Gazette on 6
February 1998.*** The following part will give an overview of the main elements of the
Competition Act. The aim thereof is not to provide a comprehensive analysis of the
competition legislation but rather give a general understanding thereof so as to assess the

impact of the environment in which it originated on the current underlying principles.

2.6 The current regulatory framework: The Competition Act of 1996
2.6.1 Introduction

The Competition Act of 1996 became effective in 1998 and was amended in 2001.*" As the
case in many other competition statutes, the Competition Act provides for the regulation of
business conduct that impacts upon the competitive structure of the market. It provides for
the regulation of horizontal and vertical anti-competitive agreements,*”® abuse of dominant

position or monopolisation*”’ and anti-competitive mergers and acquisitions.*”® Additionally,

3 See note 360 above. The Amendment Act also substituted the statutory definition of a merger. The current
definition in section 2(1) is a product of this process.

%% The Competition Act [Chapter 14:28] (Act No.7 of 1996) .The Statutory Instrument SI 21A of 1998 (Date of
Commencement: Competition Act, 1996) appeared in the Supplementary Government Gazette Extraordinary of
6 February 1998 fixing the 9" day of February 1998 as the day of commencement. See also See Batham B
‘Competition Regimes in the World- a Civil Society Report: Zimbabwe’ in Mehta P (eds.,) Competition
Regimes in the World —A Civil Society Report (2005) 306,307.

% Ibid. The Act was amended by the Competition Amendment Act 29 of 2001.

496 Section 2(1) defines restrictive practices, section 5(1)(c) provides for the regulation of restrictive practices
through investigating , discouraging and preventing them as a function of the Commission.

47 Section 5(1)(d) provides as a function of the Commission to investigate monopoly situations and prevention

thereof where they are contrary to public interests.
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the Act provides for and establishes and constitutes a regulatory and enforcement authority in

the form of the Competition and Tariff Commission (CTC).409

The purpose of this section is neither to provide an exhaustive overview of the statute nor a
critical analysis thereof but rather to present a general assessment of the influence of the
historical factors surrounding the origins and development of a competition system in
Zimbabwe on the current statute, particularly on merger regulation. As such focus will be on

the following questions:

(a) To what extent did the pre-occupation with monopoly situations influence the current

merger regulation provisions?

(b) What influence did Government’s policy measures aimed at advancing economic
reforms have on the current merger regulatory framework? In other words, what is the

influence of public interest considerations on the merger regulatory framework?

In order to explore the above issues, it is essential that salient features of the legislation be
highlighted. Again, no attempt will be made to give a critical analysis of the same. A general
presentation will be given of such issues as the scope of application of the statute and
particular attention will be given to the regulation and control of monopoly situations,
reduction of entry barriers and promotion of non-competition matters. This will be followed
up with an overview of the regulation of corporate mergers and acquisitions and how this
regulation has been influenced by the factors determining the origins and development of the

competition system in general.

2.6.2 The main elements of the Competition Act

2.6.2.1 Aims of the Act

498 Section 2(1) defines a merger. Section 5(1) provides as a function of the Commission ‘to study trends
towards increased economic concentration.” Section 28 provides for matters relating to inter alia, merger
investigations by the Commission.

409 The Competition and Tariff Commission of Zimbabwe (CTC) (herein after the Commission) was established
in 2001 by section 4 of the Amendment Act to replace the merged old Industry and Trade Commission and the

Tariff Commission. See Batham (2005)(note 404 above) 306,307.
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The Long Title lays the basis upon which the main elements of the statute are founded. These
being, the substantive provisions relating to the competition violations, the procedures for
implementing and enforcing the statute as well as the institutional framework for achieving

the same.

The Act’s broader aims are presented in its Long Title as:

To promote and maintain competition in the economy of Zimbabwe; to establish a Competition and
Tariff Commission and to provide for its functions;*'" to provide for the prevention and control of
restrictive practices, the regulation of mergers, the prevention and control of monopoly situations and

the prohibition of unfair trade practices; and, to provide for matters connected with or incidental to the

. 411
foregoing.

The promotion and maintenance of competition in the Zimbabwean economy was identified
as a central element for the achievement of the economic reforms. It is thus not surprising
that such a goal is the cornerstone of the current competition system. By providing for the
‘prevention and control of restrictive practices, regulation of mergers, prevention and control
of monopoly situations and prohibition of unfair trade practices,” the Act aims at promoting

and maintaining competition thus this objective became a central theme thereof.

As indicated, entry barriers were identified by the IPC Study as one of the major contributors
to an uncompetitive economy.*'? Promotion of competition in this context can be taken to
mean putting in place measures that ensures the participation of as many competitors in the
economy of Zimbabwe as possible. Maintaining competition in the Zimbabwean economy
can thus be taken to mean putting in place measures that ensures that anti-competitive
practices are put in check. However, having many competitors in the economy does not
necessarily translate into having a competitive economy.*'? There is a possibility that these

many competitors might not be competitive either by virtue of them being economically

% This is as amended by Section 4 of the Amendment Act 2001 which deleted the Industry and Trade
Competition Commission and replaced it with the Competition and Tariff Commission.

' The Long Title to the Competition Act 1996 as amended by section 4 of the Competition Amendment Act of
2001.

12 Study of Monopolies and Competition Policy (1992) 39-41.

413

(CTC) Study on Socio-Economic Impact of Implementation of Competition Policy and Law in Zimbabwe
(2006)(note 53 above) 16, 18.
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weak or by them engaging in anti-competitive practises themselves. In this regard, it is
submitted that it is rather useful if the Act aims at achieving a minimum degree of
competition rather than mere competition. A minimum degree of competition is achieved

414
Even

through the promotion and maintenance of effective competition in the economy.
though expressing the central objective of the Act as being to promote and maintain effective
competition within the economy does not guarantee the achievement of competition in the
economy, it is submitted that it will provide the adjudicating institutions with guiding
concepts especially in assessing the extent to which a given transaction may lessen or reduce

competition.

The Act states that the statute aim to ‘provide for matters connected with or incidental to the
foregoing.”*'®> This open-ended provision ensures that the Act is not limited to specifically
stated matters alone but it addresses any other matters that might arise that have a bearing on
its stated aims. This provision is plausible given the dynamic nature of business transactions
that might not categorically fit within the provided list. However, such a ‘capture all’
provision ensures that any perceived anti-competitive transactions are subjected to the
provisions of the legislation on the one hand but on the other hand the stipulation might be a
dilemma for businesses who might find their bona fide transactions being subjected to

statutory scrutiny.
2.6.2.2 Application of the Act

Section 3 demarcates the scope of application of the statute. It provides that the statute shall
apply ‘to all economic activities within or having an effect within the Republic of

*#1% subject to stated exemptions.*'” The phrase ‘economic activities’ is not defined

Zimbabwe
in the Act. However, if this provision is to be interpreted within the broader scheme of the

Act, then it is submitted that any activity that involves the production and distribution of

4 (CTC) Study on Socio-Economic Impact of Implementation of Competition Policy and Law in Zimbabwe

(2006)(note 54 above) 16, 18.

13 Long title to the Competition Act.

16 Section 3(1) of the Competition Act 1996 as amended by section 3 (a) of the Competition Amendment Act of
2001.

417 Section 3(1)(a) (i)-(v), and (b) provides for a list of exemptions that limit the application of the Act.
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goods and services qualifies as ‘economic activities.”*'® The application of the Act to such
economic activities is qualified by them having ‘an effect within the Republic of

Zimbabwe.”*’

This wording suggests that the Act shall apply even if the transaction is
concluded outside Zimbabwe as long as it has any effect on the Zimbabwean market.*”® This
presents practical challenges to the enforcement of such arrangements with extraterritorial
effects.*”! These challenges relate primarily to whether the CTC has the means and powers to
enforce its orders beyond the borders of Zimbabwe. In other words, the question turns on
whether national legislation can have any application beyond the legislating country’s

jurisdiction?

It is submitted that guidance on this issue can be gleaned from the South African Competition
Tribunal’s position that the legislation can apply beyond its borders as long as the transaction
or conduct in question have effects within the country.*** However, this position was disputed

423
d

in the legal opinion in Ex parte: Caledonia Holdings (Africa) Limite Whereas the basis

for suggesting that the statute applies beyond the country’s boundaries lies in the effects-

8 The definition of ‘restrictive practice’ provided in section 2 includes an element of ‘restricting production or
distribution of any commodity or service.” See also section 3 (2) providing that the Act shall bind the State in as
far as it is involved in the manufacturing, that is production, and distribution of commodities.

419 Section 3(1).

20 See however on the discussion of similar provisions within the South African Competition Act of 1998,
Competition Commission and Botswana Ash (Pty) and Another v American Natural Soda Ash Corporation and
Another, 49/CR/Apr00 and 87/CR/Sep00 (‘the Ansac cases.’). For a detailed discussion of the Ansac cases, see
Moodaliyar K Competition policy in the SADC: a South African perspective’ in Drexl et al (eds.,) (2012)(note 6
above)66-85,78.

! Ihid.

22 Tbid. This finding was premised on the application of the ‘effects test” which is also applied in the US. See
United States v Aluminum Co. of America 148 F.2d.416,444(2d Cir. 1945); Hartford Fire Insurance Co.
Petitioners v. California and Others and Merret Underwriting Agency Management Limited and Others, 113.
S.Ct. 2891 (1993). Cf. Timeberlane Lumber Co. Bank of America 549 F.2d 597 (9th Cir.1976). See also Hamner
(2001-2002)(note 43 above) 391 (‘given the global nature of industry today, it is difficult to conceive of a
wholly foreign act that could not be extended to meet the effects test, even if only in a remote way.”) See
generally on extraterritorial jurisdictions, Griffin JP ‘Extraterritoriality in US and EU Antitrust Enforcement’ 67
(1999) Antitrust Law Journal 159.

43 By parte: Caledonia (Africa) Limited In re: Blanket Mine (1983)(Private) Limited and Competition and
Tariff Commission (2006). (Opinion of de Bourbon AP (SC) of 9 December 2006 (unreported, on file with the

writer).
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based doctrine, the basis for rejecting such a formulation lies mainly in the enforcement of
the orders of a domestic tribunal. In the legal opinion in Ex parte Caledonia, it was contended
that a transaction between parties who were neither residents of Zimbabwe nor was the
transaction concluded in the country constituted no basis for conferring jurisdiction on the
Act.*”* The argument was that the order of a domestic tribunal cannot be enforced beyond its
borders.*” However, it is argued that what is important is that the Act regulates as many
transactions as possible hence reference to the effects of such transactions. If any transaction
has any effects on the domestic economy surely to deny the Act application solely on the
basis of enforcement of orders would be doing injustice to the desire to have an effective
statute. Accordingly, it is submitted that the wording of the provision is broad enough to

. e e 4e . .. 426
confer extraterritorial jurisdiction upon it.

The Act provides a closed list of exemptions to its scope of application.*?’ It does not apply to
certain intellectual property rights to the extent they are not used for purposes of enhancing or
maintaining prices or restrictive practices.*”® Legitimate activities of trade unions or other
employees’ representatives aimed at protecting their member’s rights are also exempted.429

Crucially, the Act applies to the State’s economic activities but exempts the State from those

424 Ex parte Caledonia (note 423 above) 4.

2 Tbid.This argument was remised on precedence that a domestic court does not have jurisdiction on non-
residents, See also Siemens Ltd v Offshore Marine Engineering Ltd 1993(3) SA 913 (A) 928 (‘... here the
plaintiff and the defendant are both foreign peregrine (extranei, uitlanders) both a recognized ratio jurisdictionis
as wee as arrest of the defendant or attachment of his property are essential to found jurisdiction.”)

426 See also on the effects based doctrine, note 422 above

27 Section 3 (1) (a) (i)-(v) and (b).

28 Section 3(1) (a) Exempts rights acquired from a list of statutory provisions namely, the Plant Breeders Rights
Act [Chapter 18: 16], the Copyright Act [Chapter 26:01], the Industrial Designs Act [Chapter 26:02], the
Patents Act [Chapter 26:03], the Trade Marks Act [Chapter 26:04].

42 Section 3(1)(b) of the Competition Act, 1996. The activities of trade unions and other employees’
organisations that are considered as legitimate are those that enable the former to protect the interest of their
members. These include negotiations and entering into agreements that are allowed under labour laws (the
Labour Relations Act [Chapter 28:01]. The purpose of this exemption is to allow employees’ representatives to
protect their members’ interest without being caught on the wrong side of competition rules given that the

competition system broadly take into account employment issues especially in merger review.
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provisions relating to criminal liabilities.*’® The Act also provides that any other statutory
regulatory authority shall apply to the Competition Commission for final authorisation before

allowing any proposed sectoral merger.43 !

Two exceptions are worth mentioning here. These are those relating to organised labour and
State activities. It has been shown that the early measures implemented to regulate economic

activities included the regulation of the labour market.*?

These measures were aimed partly
at protecting the interests of employees and partly at curtailing the ability of private big
business to make huge profits through exploitative means. Similarly, the exclusion of
legitimate activities of organised labour from the scope of the Act can also be described as
being aimed primarily at ensuring that employment interests are protected. It can thus be said
that even if these interests do not fall within the traditional competition concerns, they found
their way into the Act hence exhibiting the influence of historical events on the current

statute.

The second relevant factor with historical connotations is the partial exemption of State
activities from the purview of the statute. The State had traditionally participated in economic
activities through public utilities and parastatals. It was found that these entities contributed
to an uncompetitive economic structure through monopolistic practices.433 One would have
expected that the new statute would apply to all State activities. The Act indeed applies to all

economic activities of the State thus meeting this expectation.

2.6.2.3 The prevention and control of monopoly situation

49 Section 3(2). The Act imposes criminal sanctions on certain violations of competition rules such as ‘entering
into, engaging or otherwise giving effect to a restrictive practice which is an unfair business practice.” These
practices are specified in the First Schedule as misleading advertisements (s2 of the First Schedule); false
bargaining( section3); distribution of commodities or services above advertised price (s4); undue refusal to
distribute commodities or services (s5); bid-rigging (s6); collusive arrangements between competitors (s7);
predatory pricing (s8); resale price maintenance (s9) and exclusive dealing (s10). See also section 42 (3) which
criminalise unfair trade practices.

1 Section 3(3).

2 See 2.3.2.4 above.

3 Study of Monopolies and Competition Policy (1992) 38.
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Monopoly situation is dealt with in a number of provisions of the Act. The Act defines
monopoly situation ‘as a situation in which a single person exercises, or two or more persons
with a substantial economic connection exercises, substantive market control over any

commodity or service.”***

The Competition Commission is empowered to investigate any
monopoly situation that it reasonably believed to have come into existence®” with the view to
determine whether it is contrary to public interest'*® and hence make suitable orders including
ordering its termination.**’

The guiding principle behind prohibiting monopoly situations is that monopolies have the
capability and means to lessen or prevent competition through abusing their dominant
positions to engage in restrictive practices.**® The Act simply treats monopoly situations from
a public interest perspective without actually providing for criteria to determine how
competition is deemed as having being substantially lessened or prevented in such cases.* It
is submitted that the provisions create a wrong impression that all monopoly situations are
harmful to competition and as such must be prohibited on competition grounds but can be

allowed on public interest grounds.

The question here is whether the Act demonstrates a pre-occupation with monopolies? In
creating of a Ministry of State in the President’s Office responsible for State Enterprises,
Anti-Monopolies and Anti-Corruption and a National Incomes and Prices Commission meant
to monitor prices, a clear demonstration was made of the need to control and regulate
monopolies. This however provides a challenge to the control and prevention of monopoly
situation in Zimbabwe. This Ministry is directly under the President’s Office and the National

Incomes and Prices Commission was created to perform the other function thereof.**” The

4 Section 2.

433 Section 28 (1)(d).

36 Section 32(1) provides that a monopoly is contrary to public interest if it lessens effective competition, does
not promote consumer interests. Section 32(5) provides for situations where a monopoly is deemed not be
contrary to public interest in it enhance efficiency, is necessary and required for the parties’ economic activities
and prohibit it would be detrimental to consumer interests as they would be denied benefits associated with it.
7 Section 31(2)(b).

438 See notes 83, 84 and 85 above.

43 Kububa (2005)(note 20 above) 354.

440

(CTC) Study on Socio-Economic Impact of Implementation of Competition Policy and Law in Zimbabwe

(2006)(note 53 above) 19. The National Incomes and Prices Commission was established by the National
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prevention of monopolies situation is a duplication of the Competition and Tariff
Commission’s function although the latter is under the Ministry of Trade and Industry. It is
therefore not clear how these functions can be performed by different ministries with
different missions. It is submitted that the creation of the Anti-Monopolies department within
the President’s Office reflects the determination to control monopolies in the economy as was

exhibited throughout the country’s economic history.

Monopoly situation can arise from business combinations that result in the market being
dominated by a few firms or even a single firm.**' The most common illustration is that of
mergers and acquisitions. The Act confirms this by providing that a merger is regarded as
contrary to public interest if it actually or potentially results in a monopoly situation which
will be contrary to public interest.**> As such the regulation of mergers and acquisitions is
important in addressing the competition problems associated with monopolies. It may
however be asked to what extend did the pre-occupation with monopolies influence the

current philosophies underlying merger regulation in Zimbabwe?

It has been shown that throughout the development of competition law in Zimbabwe,
monopoly control featured prominently.*** It is thus not surprising that the same scenario is
visibly reproduced in the current merger regulatory system. Determining whether a merger
creates a monopoly situation that is contrary to public interest is central to the current merger

regulation provisions.***

2.6.2.4 Regulation of Mergers and Acquisitions

Provisions relating to the regulation of mergers and acquisitions are another important feature

of the Act. Section 2 defines a merger as:

Incomes and Prices Commission Act [Chapter 14:32] and its mandate as expressed in the Act’s long title is to
develop ‘pricing models for goods and services produced in the country with the view to balancing the viability
of the producers and welfare of the people of Zimbabwe.’

1 See section 2 of the Competition Act on the definition of a monopoly situation.

#2 Section 32(4) (b).

3 See 2.5.2 above.

44 Section 32(4) (b).
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‘[ The direct or indirect establishment acquisition or establishment of a controlling interest by one or

more persons in the whole or part of the business of a competitor supplier, customer or other person
, 445
[...]

Any transaction where a controlling interest is either acquired or established through a
scheme involving the purchase or lease of shares or assets of or the combination of a party
who is a competitor, supplier, customer or any other person is regarded as a merger.446 The
Act further provides that all mergers that fall within a prescribed threshold calculated on the

basis of the merging parties’ combined annual turnover or assets in Zimbabwe must be

,448

notified to the Commission.*’ Such a notification regarding a ‘notifiable merger’**® must be

done within a prescribed period of either the ‘conclusion of the merger agreement between

»449

the merging parties or the acquisition of a controlling interest by any of the merging

5 Section 2(1). The definition of a merger was one of the significant amendments made to the principal
Competition Act by the Amendment Act in 2001. This definition was substituted by section 2 of the
Amendment Act 29 of 2001.

46 Section 2(1) (a)-(c).

7 Section 34(2) of Part IVA defines a ‘notifiable merger’ as being a transaction whose value is equal to or
exceeds the prescribes threshold. This threshold is calculated as the combined annual turnover or assets in
Zimbabwe of merging parties equalling or exceeding US$1 200 000 ( the US dollar is the official currency in
Zimbabwe along with the South African Rand following the disuse of the local Zimbabwe dollar). See section 2
of the Competition (Notifiable Merger Thresholds)( Amendment) Regulation No. 2 of 2011 published in
Statutory Instrument SI 110/2011.

¥ Section 34(2) defines a notifiable merger as ‘a merger or proposed merger with a value at or above the
threshold prescribed’ in the Act.

#9 Section 34(2)(a) and (b) read with section 2(1) A merger must be notified within 30 days of either (a) the
conclusion of the merger agreement or (b) acquisition of a controlling interest by ether of the parties in the

whole or part of the business of the target entity.
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parties.*® Upon receiving such notification, the Commission must then make a determination

as to whether or not to approve such a merger.*"

In examining a proposed merger the Commission determines whether or not the merger is

2 A merger is deemed to be “public interest incompatible” if

compatible with public interest.
it is likely to substantially lessen or prevent competition in Zimbabwe or any substantial part
of the country453 or results in the creation of a monopoly situation that is contrary to public

% The standard for merger assessment raises two main issues that are of relevance in

interest.
identifying the influence of the historical development of the competition system on the
current merger regulatory framework. These are (a) the role of the control of monopoly
situations on merger regulation and (b) the influence of a broader-policy consideration

manifesting in public interests considerations in merger regulation.

The role of the control of monopoly on merger regulation has already been discussed above

and will not be repeated here.*

This leaves the issue of public interest. The concept of
public interest consideration in merger regulation largely denotes the inclusion of broader
policy objectives in merger control. The concept is central to merger regulation in Zimbabwe
as evidenced by the frequency with which the statute makes reference thereto.*® Section 32

provides that when making an order as to whether or not a merger must be approved, the

0 Section 34(2)(b). Section 2 defines a controlling interest as any interest which entitles the holder thereof to
exercise control or influence, be it directly or indirectly, over the whole or part of the business of another. See
generally on the concept of acquisition of control in merger regulation, Distillers Corp. (South Africa) Ltd and
Stellenbosch Winery Group Limited v Blumer (SA) ( Proprietary ) Ltd and Seagram Africa ( Proprietary) Ltd
08/CAC/May01, and the European Commission’s decision in Case No. IV/M.890 Blokker/Tots ‘R’ Us L316/1,
L316/3 par. 13 (control for purposes of merger regulation refers to the ‘possibility of exercising decisive
influence on a firm, in particular by ownership or otherwise.”)

1 Section 34A read with section 5 of Statutory Instrument 270/2002 (Determination of Notification) provides
that the Commission have to make a determination ‘as soon as practible.” In regard to an application for
authorisation of a transaction, section 4 (2)(a) and (b) of Competition (Authorisation of Mergers) Regulations
1999 published in Statutory Instrument 295/1999 provides that the Commission have to make a determination
within 90 days.

42 Section 32 (4).

433 Section 32(4)(a).

4% Section 32 (4)(b).

3 See note 444 above and the accompanying text.

436 See section 32.
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CTC must determine whether or not such a merger is contrary to public interest.*>’ Section 32
(4) further provides that a merger is contrary to public interest if it is likely to either
substantially lessen or prevent competition in the economy or results in the creation of a
monopoly situation that is contrary to public interest.**® The Act provides a list of factors that
the CTC must assess, where necessary, to determine whether or not a merger is likely to

substantially lessen or prevent competition. These are:
(a) the actual and potential level of import competition in the relevant market;
(b) the ease of entry into the market, including tariff and regulatory barriers;
(c) the level, trends of concentration and history of collusion in the market;
(d) the degree of countervailing power in the market;
(e) the likelihood that the acquisition would result in the merged parties having market power;
(f) the dynamic characteristics of the market including growth, innovation and product differentiation;
(g) the nature and extent of vertical integration into the market;

(h) whether the business or part of the business of a party to the merger or proposed merger has failed

or is likely to fail;

(1) whether the merger will result in the removal of efficient competition.459

However, it is submitted that a closer look at these factors shows that they are nothing less
than the traditional economic considerations in merger regulation.*® This is despite the fact
that they are presented here as factors that must be assessed in the broader assessment of the
public interest compatibility of a given merger. This has led some to conclude that the public
interest concept in Zimbabwean merger regulation is largely undefined. "' Regardless of this
observation, it suffices to note here that the inclusion of the public interest concept in merger

regulation is largely a product of the historical development of the country’s competition

47 Section 32(4).

48 Section 34(4)(b).

43 Section 32 (4a)(a)-(i).

40 See Lewis (2007)(note 164 above) 358.

*! United Nations Conference on Trade and Development (UNCTAD) ‘Voluntary Peer Review of Competition
Law and Policy: A Tripartite Report on the United Republic of Tanzania-Zambia and Zimbabwe’ (2012)
UNCTAD DICT/CLP2012/1, 184.
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system. If public interest is to be taken to mean the inclusion of non-competition
considerations in merger regulation, then one could easily think of the consideration of such
factors as affording equal opportunities for economic participation, creation and protection of
employment, enhancement of the ability of domestic firms to effectively compete on regional
and international markets, generation of foreign exchange and consumer welfare

protection.*®*
2.6.2.5 Prevention and control of restrictive practices

The Act also provides for the control of restrictive practices. Restrictive practices are widely
defined to capture most transactions or activities that might directly or indirectly significantly
impact upon the degree of competition.*®> Any transaction, practice or operation that actually

or potentially results in any of the identified effects is deemed as a restrictive practice.*®*

Restrictive practices are not automatically prohibited. This means, as is the case with
mergers, that they have to be assessed in order to determine whether or not they can be
allowed. In other words, the authorities employ a rule of reason approach in which they
engage in a balancing exercise to determine whether the practice in question is likely to or
actually impedes the degree of competition and if so, whether there are any benefits.*® A
restrictive practice is also assessed for public interest compatibility.*®® A practice is not

automatically contrary to public interest if it results in any of the following:

42 See section 12A (3) of the South African Competition Act of 1998 which provides a clear public interest
concept.

403 Section 2(1).

44 Section 2(1) (i)-(vii) provides a list of situations that are should the transaction, practice or operation actually
or likely affect, the former is deemed to be a restrictive practice. This list includes the restricting production or
distribution, limiting productive facilities, price manipulation, preventing the use of economic productive
means, impeding the development of technology in production, creating any entry barriers, retarding market
expansion and any practice that limit product availability.

45 See Section 32(1) read with section 32(2) providing for factors that the Commission would consider when
making orders. See generally on the rule of reason ,Batham (2005) (note 365 above) 308, CTC, 20.

46 Section 32(2).
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(a) maintenance and promotion of effective competition between parties involved in any

economic activity in Zimbabwe;467
(b) prices that promote the interests of consumers and other users of the product;*®®

(c) promote competition by reducing costs, enhancing production and technology as well

as facilitating market entry.469

However, some restrictive practices are outright considered anti-competitive and prohibited
as such. This means that they are declared as being unlawful trade practices without any need
to assess whether or not they might give rise to any substantial benefits including pro-
competitive gains.*’® Restrictive practices that are specified under the First Schedule of the
Act constitutes ‘unfair business practices’ and are regarded as per se prohibited.*’' These
include misleading advertising, false bargains, charging prices above advertised ones, undue
refusal to distribute goods or services, bid rigging, collusive dealings, predatory pricing,

resale price maintenance and exclusive dealing.*’?
2.6.2.6 Institutional provisions

The IPC Study recommended the establishment of an effective competition regulatory

authority.*” The legislature obliged by establishing the CTC as the competition authority.*”*

47 Section 31(1)(a).

48 Section 31(1)(b).

499 Section 31 (1) (c).

479 Section 32 (3) states that; ‘A restrictive practice that is an unlawful trade practice is deemed [...] to be
absolutely contrary to the public interest.” This approach is generally termed as the per se approach in
competition law. See generally Study of Monopolies and Competition Policy (1992) 73;Batham (2005)(note 404
above) 308 and (CTC) Study on Socio-Economic Impact of Implementation of Competition Policy and Law in
Zimbabwe (2006)(note 53 above) 20.

1 Section 2 (1) defines an ‘unfair business practice’ as ‘a restrictive practice or conduct specified in the First
Schedule’. Section 42 (1) further makes reference to the Fist Schedule for conduct amounting to ‘unfair business
practices’.

472 See First Schedule (Sections 2 and 42).

43 Study of Monopolies and Competition Policy (1992) 57, 65.

4 See Long title and section 4. The Competition and Tariff Commission (CTC) was established following the

merging of the then Competition Commission and the Tariff Commission and the defunct Industry and Trade

109

© University of Pretoria



The Act also provides that decisions of the CTC can be appealed to the Administrative
Court'”” by implication incorporating the said court into the institutional arrangement for

competition enforcement.
(a) The Competition and Tariff Commission

The CTC comprises of the Board of Commissioners who are members of the Commission
and are referred to in the Act as the Commission itself'’® and the Directorate as the

administrative arm of the Commission.*”’

The Act provides for the functions of the Commission as being to encourage and promote
competition, reduction of entry barriers, investigating and prevention of restrictive practice
and monopoly situations that are contrary to public interest and to fulfill an advisory role to
the Minister."”® However, there is no express reference to the function of the Commission
regarding merger regulation which regulation is stated as one of the aims of the Act. It is
submitted that this function can be inferred from the investigative role of the Commission in
respect of monopoly situations that are contrary to public interest.*’’ In assessing whether or
not a merger is contrary to public interest, one of the criteria provided is to determine whether
or not such a merger will result in a monopoly situation.”®” These functions largely confirm

the objectives of the Act and the competition system.*®'

As the adjudicative authority, the Commission can make such orders as are necessary to

482

advance the objective of the Act.”™” The standard employed in making such orders is largely

the public interest concept. This again demonstrates the influence of the historical

Competition Commission. Section 4 of the Competition Amendment Act of 2001 deleted deleted the Industry
and Trade Completion Commission and inserted the Competition and Tariff Commission.

73 Section 40.

76 Section 6 of the Competition Act.

7 Section 17 of the Competition.

78 Section 5 of the Competition Act.

419 Section 5(1)(d).

80 Section 32(4) (b).

81 See Batham (2005)(note 404 above) 307.

482 Section 31.
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development of the system on the current philosophies. Any decision of the Commission is

subjected to an appeal by the Administrative Court.**?
(b) The Administrative Court

The Act provides for a right to appeal Commission decisions to the Administrative Court.***
The Administrative Court is a specialised institution established by the Administrative Court
Act * whose jurisdiction depends on conferment by the specific statute.*® The
Administrative Court acts as a court of appeal for decisions of administrative tribunals such

.. .. 487
as the Competition Commission.

Although the Administrative Court is incorporated into the competition enforcement
institutional arrangement, the right of appeal against a decision of the CTC to the
Administrative Court subjects competition proceedings to rules and procedures of the
Administrative Court.*®® Although provision is made for the Administrative Court to be

489

specially constituted for purposes of hearing competition appeals,” it is submitted that the

Act subjects competition litigants to any shortfalls within the court’s practices.

It is submitted that the size of the economy and number of cases that the Commission handles
to a larger extent justifies the prevailing appeal process. In larger economies such as South
Africa, this arrangement might be unsuitable given the number of cases that are handled by
competition authorities. The need to have an independent institution as the appellate body
also justifies the use of the Administrative Court for that purpose. However, there is a need to

tailor-make the procedure so that it is more accommodating to competition matters. **°

483 Section 40 (1).

4 Section 40 of Part VI.

35 Administrative Court Act of 1979.

486 PFeltoe (2006)(note 371 above) 25.

“7 Ibid.

88 Section 40(2).

9 Section 41.

% For instance, the Administrative Court practice does not provide for urgent applications. This means that any
matter as treated as normal. In merger proceedings, there are some matters that must be dispensed with as a
matter of urgency.

111

© University of Pretoria



It is evident that the current institutional arrangement is a hybrid of the options explored by
the IPC Study.*”’ The current authority houses both investigative and adjudicative functions
in a single institution.**? Tt is submitted that the CTC does not have the powers to prosecute
competition violations or make legally binding decisions. It relies on the State prosecutorial
machinery to prosecute violations as well as the mainstream legal system to enforce its
orders.*® It is submitted that this arrangement subjects the competition system to the risks
associated with any shortcomings that might be in either the judicial or prosecutorial systems.
The effectiveness of the current institutions in merger regulation will be discussed in detail in
the next chapter. Suffice to state at this stage that they are mainly a hybrid of the IPC Study
recommendations since they draw from a number of options mooted in the study, notably the
creation of a new law that establishes an independent regulatory institution*™ and reliance on

the AG’s office for prosecutorial functions.*”

2.6.2.7 Other matters regulated by the Competition Act

The Act, besides dealing with restrictive practices and mergers, also contains provisions
relating to consumer protection including exploitative pricing of goods and services.*”® These

. .. 497
consumer protection provisions are scattered all over the Act.*

Most of the practices
categorised as ‘unfair business practices’ under the First Schedule relates directly to

consumer welfare.”® These are: misleading advertising, false bargains, distributing

1 See Study of Monopolies and Competition Policy (1992) 7 par. 6.2.

42 Mhamhare (2012)(note 6 above) 58.

93 See for instance section 33 of the Competition Act on the enforcement of orders.
% Study of Monopolies and Competition Policy (1992) 79.

3 1bid, 77.

% Batham (2005)(note 404) 308.

7 (CTC) Study on Socio-Economic Impact of Implementation of Competition Policy and Law in Zimbabwe
(2006)(note 53 above) 21.

% The First Schedule (Sections 2 and 42) list nine practices as Unfair Business Practices that are out rightly
prohibited. These are; misleading advertising, false bargaining, distribution of commodities or services above
advertised price, undue refusal to distribute commodities or services, bid-rigging, collusive arrangements

between competitors, predatory pricing, resale price maintenance and exclusive dealing.
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commodities or services above advertised prices, resale price maintenance and exclusive

dealing.*”’

The Commission is also mandated to perform a monitoring function relating to prices, costs
and profits as might be directed by the Minister of Industry and Commerce.’” In order to
give effect to this function, the Commission can investigate restrictive practices with the view

to discourage them.™!

The definition of restrictive practises is wide enough to cover any
business practice or trading methods that has the potential to ‘enhance or maintain the price
of any commodity or service.””> The Act also defines ‘unfair business practices’ as entailing
‘a restrictive business practice or conduct specified in the First Schedule.””® This Schedule
provides various forms of price manipulation as unfair business practices that amounts to
restrictive practices.’® These scenarios where price manipulations amounts to restrictive

practices, partly justify the Commission’s involvement in pricing matters.””

2.7 Conclusion

Zimbabwe is one of many developing countries that embraced the idea of market-based
economic reforms as a vehicle for promoting national and economic development. The
adoption of ESAP in 1992 was necessitated by the need to address a range of socio-economic
challenges that had plagued the country during its first decade of independence. These
challenges were hugely the result of poor economic performance characterised by a stagnant

economy, lack of investment, shortage of foreign exchange, lack of business opportunities for

9 (CTC) Study on Socio-Economic Impact of Implementation of Competition Policy and Law in Zimbabwe

(2006)(note 53 above) 21.

390 Section 5(1) (h).

1 Section 5 (1) (c).

%92 Section 2(1) (b) (iii).

393 Section 2(1).

% Examples of such practices are undue refusal or failure to distribute any commodity to another party. This
amounts to an unfair business practice as the refusing party attaches conditions that results in prices that are
above the normal distribution margin for them to distribute. Similarly, collusive dealings involving distributors
of a similar product or service results in them agreeing to distribute such at a particular price or range of price, a
practice which amounts to price manipulation. See (CTC) Study on Socio-Economic Impact of Implementation
of Competition Policy and Law in Zimbabwe (2006)(note 53 above) 22.

205 Section 28 of the Competition Act on price orders.
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the small indigenous entrepreneurs, persistent budget deficit, unemployment and poverty.
The economic problems were blamed on the government’s protectionist policy measures that
combined to crowd out investment and derail economic growth through price controls, labour
market regulations, foreign exchange controls and unsustainable government expenditure

through subsidising and maintaining inefficient public enterprises.

Besides negatively impacting on the country’s economic performance, government measures
raised a number of competition concerns. Public enterprises aggravated the already anti-
competitive monopoly situation. These public enterprises enjoyed privileged market positions
through either express statutory provisions or protective administrative policies such as
licensing. In addition, they were heavily subsidised. The public enterprise concern was
militated by such measures as labour market regulation and foreign exchange controls to
erect entry barriers for new market entrants. The result was an economy characterised by
monopolies and oligopolies. The major sectors of the economy were characterised by high
levels of industrial concentration and the existence of entry barriers as was confirmed by the
Study of Monopolies and Competition Policy.506 This resulted in an uncompetitive economic

environment.’”’

ESAP encompassed some important competition enhancement measures. These included
trade liberalisation, domestic deregulation and reform of parastatals. However, as ESAP was
merely a market-based economic reform programme, its ability to regulate the unbecoming
behaviour of market participants was also questionable. It was this realisation that even
market based reforms cannot guarantee a competitive market that prompted the need for a

regulatory mechanism.

A formal competition system was considered as capable of providing this dimension as it
would also enable the country’s domestic industries to compete at the regional and
international markets and benefit from the growing movement towards free market trade. A
formal competition regime was also regarded as one way of promoting economic
democracy’® through dismantling of entry barriers and encouraging economic participation

of especially small indigenous businesses that were becoming agitated by the exclusionary

306 See 2.5.2 above.
7 See 2.3.2.5 above.
398 See Mehta and Evenett (2009) (note 5 above) 25.
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government policies.” Competition policy was also considered as a remedy to cure social
ills such as unemployment and poverty.’'® These considerations put pressure on the

competition system.

The enactment of the Competition Act in 1996 ushered in the era of formal competition
regulation in Zimbabwe. This Act was influenced by the underlying philosophies developed
during the economic reform period. The main objective of the Act is to encourage and
maintain competition within the economy of Zimbabwe.”'' This is supported by a number of
provisions aimed at tackling anti-competitive practices such as the regulation and control of
anti-competitive agreements, the regulation of mergers, the prevention and control of

monopoly situations and the prohibition of unfair business practices.

Monopoly situations were identified as central to the country’s competition concerns.’'” The
current statute seek to, inter alia, prevent and regulate monopoly situation, regulate mergers
and prevent restrictive business practices. The Competition and Tariff Commission
established as the authority responsible for the enforcement and administration of the
competition system is empowered to investigate monopoly situations, mergers and restrictive
practices and make appropriate orders if they are contrary to public interest. However,
reference to public interest in the Act is more of an assessment of the effects of a given
concern on the degree of competition and consumer welfare than public interest in its
ordinary sense. Although the alleviation of the effects of monopoly situations was central in
the formulation of the competition system, the Act unfortunately does not clarify the criteria
for assessing the impact of monopoly situation on the degree of competition from a public
interest perspective given that preference to public interest is central to the competition

system.513

The Act also provides for the regulation of mergers. As the case with monopoly situation,
merger regulation is scattered throughout the Act. Section 2 provides definitions and makes

reference to ‘controlling interest.” It provides a definition of controlling interest without

399 Kovacic (1992-93)(note 23 above) 258; Brett (2005)(note 7 above) 98 and 99.

319 See 2.2 above.

"' The Long Title to the Competition Act of 1996.

312 Study of Monopolies and Competition Policy (1992) 41.

313 Kububa (2009)(note 28 above) 19; Kububa ‘Zimbabwe’ (2005)(note 161 above) 354-357.
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illustrating circumstances under which control can be established or acquired. Section 32
provides that for purposes of making a determination, the CTC must consider the public
interest compatibility of the merger. A merger is regarded as contrary to public interest if it
materially lessens the degree of competition or results in a monopoly situation. The latter part
confirms the central role of prevention of monopoly situation as it originated from the pre-
occupation with the economic power of big businesses in the country’s economy. Again the
ambiguities/ shortfalls in provisions relating to a monopoly situation can be transferred to the

current mergers regulation.

The Act also confirms a number of principles that featured during its evolution. The need for
an independent competition authority is confirmed in the Act. However practical aspects
relating to funding and administration subject the authority to external influence. The Act
further confirms the principle that the role of competition policy is to protect the competition
process for the benefit of the consumers. This is evident in the central theme in the Act which
is to encourage and maintain competition through the regulation, control and prevention of
competition inhibiting practices and behaviours such as mergers, monopolisation and

restrictive practices.

Although the Act strives to conform to settled principles of competition regulation,
subsequent developments exhibit the influence that the philosophies underlying the origins
thereof continue to exert on its development. The broader objectives that influenced the
competition system are also deeply reflected in the Competition Commission’s assessment
and determination of mergers where non-competition factors are considered. Whether these
factors impact on the assessment of mergers during a changed operation environment is the
concern of this study and will be explored in detail in subsequent chapters. Suffice to state
here that the reference to public interest in the merger provisions of the Act had a huge

bearing on how transactions involving firms in financial difficulties are treated.
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Chapter 3: The regulation of corporate mergers and acquisitions in Zimbabwe

Getting the balance between a prohibition and permission right is important as an overly restrictive
approach to merger control can prevent beneficial mergers proceeding, entrench existing inefficient market
structures, and limit incentives for new investment: whilst an overly permissible approach to merger control

can entrench monopoly elements.'

3.1 Introduction

The importance of merger regulation within the broader context of competition law cannot be
underestimated. Merger regulation is at the core of competition law in almost all major
competition regimes” and as such Zimbabwe is no exception. In Zimbabwe, the Competition
Act’ states that its aim is to promote and maintain competition within the country’s economy
through inter alia, regulation of mergers and acquisitions and control of monopoly situations.*
Merger regulation is also crucial to the control of monopoly situations as a transaction that gives
rise to a monopoly situation that is contrary to public interest is assessed under merger regulation

provisions.” Furthermore, merger regulation functions constitute probably the most important

! Goldberg AH ‘Merger Control’ in Dhall V (eds.,) Competition Law Today: Concepts, Issues, and the Law in
Practice (2007) 93- 107, 94.

? Fox EA ‘Economic Development, Poverty and Antitrust: The Other Path’ (2007) 13 South-western Journal of and
Trade in the Americas 211, 223 (SA competition policy is ‘merger policy.”) and Lewis D ‘The Competition Act
1998-Merger Regulation,” (1999) 2. Speech delivered by the then Chairperson of the South African Competition
Tribunal David Lewis to the ICM Mergers and Acquisition Conference (24 November 1999), available at

http://www.comptrib.co.za/assets/Uploads/Speeches/lewis9.pdf, (accessed 30 October 2010).See further Chapters 6
on EU merger control and 7 on the US.

3 Competition Act [Chapter 14:28] (Act No. 7 of 1996). This legislation, which becomes effective in 1998, was
further amended by the Competition Act 29 of 2001. The Amendment Act notably substituted the definition of
mergers in section 2(1), introduced pre-merger notification provisions into Part IV and replaced the old Industry and
Trade Competition Commission with the Competition and Tariff Commission (CTC) in section 4. For purpose of
this Chapter, reference to the ‘Act’ shall mean the Competition Act of 1996 as amended unless specified otherwise.

* Long title to the Act.

5 Section 5(1)(d) provides as one of the function of the CTC as ‘to study trends towards increased economic

concentration, with a view to investigation of monopoly situations and the prevention of such situations, where they
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mandate of the competition authority and not surprisingly, merger cases not only constitute a
significant workload but are also a major contributor to the competition authority’s resource

6
base.

... 7 . . .
Corporate mergers and acquisitions’ are recognised as a normal economic phenomenon in any
economy.” They are, inter alia, the most recognised and utilised strategy for implementing

corporate restructuring transactions’ and a means for effecting business expansion.'® Corporate

are contrary to public interest.” Section 32 (4)(b) provides that the Commission shall regard a merger as contrary to
public interest if it ‘has or is likely to result in a monopoly situation which is or will be contrary to the public
interest.’

% See Kububa AJ ‘Zimbabwe’ in UNCTAD Review of Recent Experiences in the Formulation and Implementation
of Competition Law and Policy in Selected Developing Countries : Thailand, LAO, Zambia, Zimbabwe (2005)
UNCTAD/DITC/CLP/2005/2, 277-365, 277(between 1999 and 2005, of the 200 competition cases handled by the
CTC, restrictive and unfair trade practices combined constituted 60% and mergers and acquisitions constituted 40%
of the total); Between 2006 and 2011, mergers cases totalled to 416 compared to 358 restrictive business practices
cases. See also Kububa AJ ‘Overview of Competition Law and Policy in Zimbabwe’ Paper presented at 3™ Annual
Competition Commission , Competition Tribunal and Mandela Institute Conference on Competition Law ,
Economics and Policy in South Africa , Pretoria ( 3-4 September 2009)30. Available at

http://www.compcom.co.za/assets/Uploads/events/10-yera-review/paralle-la/Alex-KububaCompetition-Policy-Law-

in-Zimbabwe.doc, (accessed 20 September 2010). Between 2010 and 2012, notification fees amounted to about
US$79 0838 with the only other internal income being Investment (US$92 683) and Sundry income (US$1 760).
See  UNCTAD ‘Voluntary Review of Competition Law and Policy: Zimbabwe Overview’ (2012)
UNCTAD/DITC/CLP/2012/1 (“UNCTAD 2012 Overview’) 13.

7 As the case elsewhere in this study, the terms corporate mergers and acquisitions will be used herein
interchangeably and loosely to denote any situation where two or more entities combines their businesses by direct
or indirect means. Section 2(1) of the Act does not distinguish between mergers and acquisitions for it only provides
a definition of a merger which also covers the amalgamation of business through acquisitions. See also similar
approach in section 12(1) (a) and (b) of the South African Competition Act 89 of 1998.

8 Dhall V (eds.,) Competition Law Today: Concepts, Issues, and the Law in Practice (2007) 15.

? Corporate restructuring can be in its ordinary sense entails an exercise whereby a company undergoes structure
legal, ownership and operational reorganization for the purpose of enhancing profitability and better management
meet present needs. This might involve the selling of sectors or units of the company, reducing the workforce or
debt restructuring where the company fails to generate enough cash flows to meet its debt obligations and other
liabilities. See Gaughan PA Mergers, Acquisitions and Corporate Restructuring (4ed) (2007). See also DePamphilis

D Mergers, Acquisitions, and other restructuring activities: An Integrated Approach to Process, Tools, Cases and
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mergers are recognised as an effective means of generating efficiencies and achieving some
public interest benefits through generation of economies of scale and scope.'' Economies of
scale occur when the average long term production cost decreases due to synergies in production
and economies of scope occur where the combined output of a single entity is greater than that
that which could be achieved by two different entities with each producing a single product.12
Economies of scale and scope thus generate efficiencies that result in the production of both
quality and quantity products at lower costs that are transferred to the customers and consumers -
a public benefit. Mergers are also a key element in the advancement of a country’s national
policy objectives such as the generation of foreign exchange, enhancing the competitiveness of
domestic industries on the regional and international markets and general economic development

that in turn create employment and improve welfare of citizens.

However, business combinations impact upon the concentration of, and ability to use, market
power as a result of which the competitive structure of the market can be altered."’ Market power
is a general description of a business’ ability to act without any restraint from either actual or
potential competitors in both the pricing and distribution aspects of the market.'* Goldberg
outlines two instances in which corporate mergers impact upon market power and concentration.
These are (a) through the reduction of the number of market participants, more particularly, the
elimination of effective competitors, and (b) the acquisition or strengthening of the merged

entity’s market share."

Solutions (2001) 5. For purposes of this research the term ‘corporate restructuring’ will be used to refer to any
activity undertaken by the company to fully or partially reorganise its business operations and shall not be limited
to a particular form.

' Dhall (2007) (note 8 above) 15.

1 Goldberg (2007) (note 1 above) 94.See also generally DePamphilis (2001)(note 9 above) 18.

2 De Pamphilis (2001)(note 9 above) 18.

13 Goldberg (2007)(note 1 above) 93.; Kokkoris I & Katana. K ‘Critical Analysis of the ECMR Reform’ in Lionos
I & Kokkoris I (eds.,) The Reform of EC Competition Law: New Challenges (2010) 437.

' Goldberg (2007)(note 1 above) 93.

" Ibid.
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It is primarily this acquisition or strengthening of a dominant market position in the market that
attracts the attention of competition authorities and hence merger regulation.16 However, it must
also be pointed out that the mere acquisition or strengthening of a dominant market position is
not anti-competitive.'” What is of concern to regulatory authorities is the potential in the merged
entity to abuse its new founded dominant position.18 A merged entity is able to abuse its acquired
dominant position or the elimination of an effective market participant can result in the
remaining firms coordinating their activities leading to various anti-competitive effects such as
price fixing and increases, output restriction, diminished innovation,'® increased entry barriers
through expansion and raising of rival’s business costs and costs of entry.”’ These issues
materially alter the competitive structure of the market hence requiring intervention in the form

of merger regulation.

The involvement of competition law and merger regulation in corporate transactions
implemented through mergers is to address the above market failures.”' Accordingly, the law’s
primary concern is, or should be, to regulate the anti-competitive effects of corporate business
transactions and not unduly hamper beneficial corporate transactions.”> This task involves a

difficult balancing exercise which becomes even more difficult during harsh business operating

' Goldberg (2007)(note 1 above) 93.

' See note 18 below.

'8 See for instance in Acquisition of Shashi Private Hospitals by Premier Services Medical Investments
CTC/M&A/Feb2005 where the CTC conditionally approved a vertical merger between a health care provider and a
dominant health insurance concern despite the fact that merger was likely to further strengthen the dominant
position of the acquiring firm. The rationale for the conditional approval was that the CTC was not concerned with
the strengthening of the dominant position per se but its potential abuse hence the imposition of conditions to deter
any such abuses.

' Monopolies are accused of lacking the zeal to innovate in order to boost their market shares for they already have
such. See Posner RA Economic Analysis of Law (S‘h ed) (2011) 361.

2% Goldberg (2007)(note 1 above) 94.

2! See note 256 below and accompanying text.

22 See for instance International Shoe Co. v FTC. 280 U.S 291, 298 and 302,50 S.Ct.89, 74 L. Ed.431 (1930) where
the US Supreme Court noted that acquisition of a corporation whose business is facing grave probability of failure
will not violate antitrust laws but rather serve to promote an array of public interest benefits such as those of the

stockholders and the general community in which it operates.
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environments occasioned by economic crisis. It is only an effective and well prepared regulatory

regime that is able to effectively dispense of this daunting task.*

Realising that corporate mergers can both generate significant benefits and pose a serious threat
to the competitive structure of the market and by so doing undo the benefits associated with
competition such as lower prices, the need for an effective merger regulatory framework became
paramount in Zimbabwe. It is submitted that an effective merger regulatory framework refers to
one that is able to meet the immediate regulatory demands of the market and adapt to any
changes in the business operating environment that might necessitate, if necessary, application of
different principles and adoption of other approaches. Above all, an effective system should be

able to prohibit anti-competitive mergers and allow those that are beneficial.**

This Chapter will explore these aspects within the context of general merger regulation in
Zimbabwe. Competition law and merger regulation in Zimbabwe is principally enshrined in the
Competition Act.”” The Act aims at promotion and maintenance of competition in Zimbabwe
through, inter alia, the establishment of a competition enforcement authority and merger
regulation.”® Merger regulation is provided for in provisions scattered throughout the Act from
the definition of mergers in section 2 to the functions of the Competition and Tariff Commission
(CTC)*" in section 5 and its investigative and adjudicative powers in sections 28 and 31
respectively. This structure is one of the aspects that will be put under scrutiny in this discussion
where its role and relevance in advancing an effective merger regulatory system in Zimbabwe is

questioned.

This Chapter by and large, aims at providing the crucial roadmap to the entire study. The
principal aim of this chapter is to explore the salient aspects of merger regulation in Zimbabwe

as provided for under the Competition Act or otherwise, developed through practice. The

2 Gal MS Competition Policy for Small Market Economies (2003) 195-6; Goldberg (2007)(note 1 above) 94.
** Goldberg (2007) (note 1 above) 94.

¥ Competition Act [Chapter 14:28] of 1996.

%% Long Title to the Act.

" The CTC is the competition authority of Zimbabwe. It was established by section 4 of the Amendment Act to

replace the old Industry and Trade Competition Commission.
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objective is to analyse and discuss merger regulation in Zimbabwe in general and identify, if any,
the shortcomings therein. The key question is whether the current regulatory framework is
effective enough to perform the functions of merger control? The Chapter advances the
proposition that the current merger regulatory framework is generally unsuitable to advance an
effective regulatory mechanism capable of promoting beneficial corporate transactions without
unnecessarily sacrificing the established principles of merger control: the protection of the

competitiveness of the market structure.

In order to explore the above issues, this Chapter will be divided into four distinct but related
Parts. Part II will present an overview of the Competition Act. Focus will be on the purpose and
scope of the Act, in other words, the Act’s application. Questions will be asked as to whether the
Act’s application as provided therein is able to advance its stated purpose. Part III will present an
analysis on merger regulation as provided under the Act. This Part, which will be divided into
two subsections, will beg, in the main, the question as to whether the current substantive
provisions aimed at merger regulation are adequate to promote the aims of the Act in general and
provide for an effective merger regulation system in particular. The first section will analyse the
substantive provisions relating to, inter alia, the definition of the concept of corporate mergers as
provided under the Act. Here, the legal opinion provided in Ex parte Caledonia®™ will be
discussed and it will be argued that the fact that there is no consensus as to what types of mergers
are covered under the provision is an indictment on the statutory definition and the merger
regulatory system. The other section will focus on the standard for merger assessment that is
provided, if at all, by the Act and applied by the regulatory authority. Again questions will be
raised as to whether the Act provides a clear enough test for merger assessment. Despite the fact
that the CTC had developed a commendable approach to merger assessment, it will be argued

that the Act needs to provide sufficient clarity on the matter.

The last two Parts will focus on the merger regulatory authority, its structure and how this
impacts upon effective merger regulation. Part IV will argue that the current structure where both

the investigative and adjudicative functions are bestowed, in principle, upon a single entity, is

B Ex parte: Caledonia (Africa) Limited In re: Blanket Mine (1983)(Private) Limited and Competition and Tariff
Commission (2006). (Opinion of de Bourbon AP (SC) of 9 December 2006 (unreported, on file with the writer).
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unattainable. A compelling case will be made for the separation of these functions and hence the
need to revise the current structure. Part V will discuss procedural matters relating to merger
regulation, including the provisions relating to appeals and reviews and how these generally
affect the normal functioning of the competition authorities and how they might impact on the
system’s approach to the failing firm doctrine, in particular on the issues of time and expediency.
The Chapter will conclude by recapping and highlighting the main shortcomings identified
during the course of the discussion and by so doing, lay a foundation upon which to consider

how these issues are dealt with in selected jurisdictions in ensuing chapters.

3.2 The Competition Act: purpose and scope

The Act is intended ‘to promote and maintain competition in the economy of Zimbabwe.’*’ This
is the statute’s primary goal as all the other stated objectives in one way or the other are intended
to advance this goal. For instance, mention is made of the establishment of a competition
enforcement authority and provision for mechanisms aimed at the regulation and prevention of
certain practices that might hamper competition in the economy. Similarly, reference is made of
the prevention and control of restrictive practices and monopoly situations as well as of the

provisions of any matters incidental to the stated objectives.*

It is submitted that the objectives of the statute are reasonable. The question however is whether
the legislature succeeded in achieving these stated objectives by not only providing an adequate
statute but also in coming up with a relevant regulatory framework? This question can only be
meaningfully answered after an exhaustive analysis of all the salient elements of the statute using
the merger regulation as the focal point. The immediate concern of this Chapter is whether the
foundation for an effective merger regulation is laid in the purpose and scope of application of

the Act.

¥ Long title to the Act.
* Ibid.
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3.2.1 The Long Title and the objectives of the Competition Act

Promotion and maintenance of competition is the primary goal of competition law.?" In other
words, competition law should aim at ensuring the protection of the competitive market structure
through the regulation of anti-competitive market behaviour. ** It is only through the protection
of the competition process that efficiency can be enhanced leading to improved consumer
welfare as well as attainment of any other policy objectives. However, it is accepted that
competition law can also aim to achieve other objectives such as industrial policy and social

objectives.”® The question as to what objectives must be included in a competition statute is

*! See note 32 below.

32 Over the years, a battle has been fought within the academic circle as to what is the goal of competition law or
antitrust law as it is known in the US. This battle is more prominent in the US between two groups that have become
known as the Chicagoans and the Realists. The Chicagoans represents a group of Chicago University trained
economists whereas the Realists are a group that is basically critical to the Chicago school of thoughts, particularly,
the exclusively economic approach to antitrust law. Proponents of the Chicago school argue that antitrust law is
concerned with markets just as economics hence the exclusive goal of antitrust law is market efficiency. See on the
Chicago school, Bork R The Antitrust Paradox: a Policy at war with itself (1978) 15-16; Easterbrook FH ‘The
Limits of Antitrust’ (1984) 63 Texas Law Review 1, 13; Posner R Antitrust Law: An Economic Perspective (1976) 4,
8-22; Easterbrook FH ‘Workable Antitrust Policy’ (1984) 84 Michigan Law Review 1696, 1703; Easterbrook FH ‘Is
there a Ratchet in Antitrust?’ (1982) 60 Texas Law Review 705,714-17.The Realist scholars argue that antitrust
law’s primary aim is the protection of the competitive market structure not only for enhancement of efficiency but
for the benefit consumers. See on the Realist school, Fox EM and Sullivan LA ‘Antitrust- Retrospective and
Perspective: Where are we coming from? Where are we going?’ (1987) 62 New York University Law Review 936,
970; Thorelli H The Federal Antitrust Policy: Origination of an Antitrust Tradition (1954) 166-70, 170,180-86;
Lande RH ‘Wealth Transfer as the Original and Primary Concern of Antitrust: The Efficiency Interpretation
Challenged’ (1982) 34 Hastings Law Journal 65; Letwin WL ‘Congress and the Sherman Antitrust Law 1887-1890”
(1956) 23 University of Chicago Law Review 221. It is however submitted that the focus should not be on the
exclusiveness of competition/antitrust law but rather on a midway house in which both efficiency and enhancement
and market protection for ultimate consumer benefit is key. See on this mid-way house approach Hamner KJ ‘The
Globalization of Law: International Merger Control and Competition Law in the US, the EU, Latin America and
China’ (2001-2002) 11(2) Journal of Transnational Law and Policy 385, 404; Monti G EC Competition Law (2007)
2.

33 See Chetty V ‘The Place of Public Interest in South Africa’s Competition Legislation : Some Implications for
International Antitrust Convergence’ American Bar Association Section of Antitrust Law 53" Meeting, Washington

D.C.( March 30-April 1, 2005) 4
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determined by a number of country specifics.” These factors include the country’s socio-
economic history which demands the advancement of a broader objective in the competition

statute; the evolution of the statute and the current policy drive.”

In the case of Zimbabwe, all the above mentioned factors are very critical to its competition law.
The point here is that the stated objectives in a competition statute is merely a reflection of the
legislature’s impression of what matters need to be considered in the statute. As such, the
question is not about what should be contained in a competition statute but rather on how those
matters that are encompassed should have been framed. It is thus imperative that this discussion

be viewed in this context.

It appears from the long title and the objectives that what the legislature intended is that the Act
promotes and maintains competition in the economy of Zimbabwe. This broadly framed
objective acknowledges the importance of competition in the country’s economy36 and
accordingly recognises two scenarios. The first is that there might be no competition at all. The
second is that there might be competition but its existence can be threatened by various conduct.
The first scenario is addressed by promoting competition whereas the second is addressed by

putting in place mechanisms to maintain competition.

The Act states that what needs to be promoted and maintained is ‘competition.” The term
‘competition’ in this case is not defined in the interpretation provision of the Act’”  This
‘omission’ can be considered as an intentional one on the part of the legislature having the result

that the term can be ascribed an ordinary meaning as implying a situation of rivalry and, in the

** The factor that influences the formulation and development of competition law and policy varies from one
jurisdiction to another. Although the main goal might be to protect the competition process, it follows that the
factors that determine the policy might not be the same throughout all the competition law regimes.

* Ibid. See on the factors that influenced the development of competition law and policy in Zimbabwe, Mhamhare
G ‘Southern Africa Development Community (SADC) regional competition policy’ (2012) in Drexel J, Bakhoum
M, Fox EM , Gal MS and Gerber DJ (eds.,) Competition Policy and Regional Integration in Developing Countries
56-65,58.

3 See Chapter 2 in 2.2.

37 Section 2 headed ‘Interpretation’ provides for the definitions to interpret certain terminology used in the statute.

125

© University of Pretoria



business context, inter-firm rivalry.”® Thus it can be said the Act aims at promoting inter-firm
rivalry where there is none and ensuring its continuation where it already exists. However, no
reference is made to the quality of this rivalry: is it mere rivalry or must be intensive rivalry?
Does this qualification regarding the quality of rivalry make any difference at all in ensuring the

effectiveness of the Zimbabwean competition system?

Competition is accepted to be good for the general economy and for consumers in particular.”® A
market where firms compete is characterised by conduct that is aimed at attracting customers and
consumers.”’ These include investing in innovation to enhance the production of both new and
quality and quantity products.*’ This results in efficiency that is spilt over to customers and
consumers in the form of lower prices for goods and services.*” However, this situation can only
be realised by a market that has effective competitors capable of putting pressure on the market
participants to consider innovation, enhance efficiency and lower prices.* It is not only a matter
of having as many market participants as one can imagine but rather having as many effective
competitors as can be achieved. Similarly, effective competition must not mean excessive rivalry
that is capable of driving away any incumbents or potential entrants for this can have negative
long term effects.** Effective competition must thus be taken as an optimal degree of market
rivalry that is healthy to the maintenance of beneficial competition on the market.* Tt is
submitted that the objective of competition law should thus not be contained in a mere rhetoric of
promoting and maintaining of competition but rather must be expressed in such a way as to
promote effective competition. It is further submitted that it thus follows that the Act should

unequivocally state that it aims at promoting and maintaining effective competition in the

* Whish R Competition Law (6ed) (2009) 3.

* Tbid,4-6.

“ Ibid.

! Ibid.

*“ Ibid, 4.

“ Ibid.

Singh A and Dhumale R ‘Competition Policy, Development and Developing Countries’ (1999) South Centre
Trade Related Agenda (T.R.A.D.E) Working Paper 7, 12.

* Ibid.
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economy of Zimbabwe. After all, it is effective competition that is beneficial to the economy in

general and consumers in particular.

It can be pointed out that the first signs of deficiency in the merger regulatory system are in the
manner in which the primary objective of the Act is framed. It is submitted that reference to mere
promotion and maintenance of competition is not enough. The extent to which this deficiency
impacts on the overall effectiveness of competition law and merger regulation will be unearthed
when merger regulation (in particular the failing firm doctrine) will be discussed later in this
study. Suffice to state at this stage, the very Act provides that a merger can only be prohibited if
it is found to have the likelihood of ‘substantially’ lessening or preventing competition.*® The
term ‘substantially’ denotes a de minimis approach?’ where the concern should be about the
material impact on competition and not on any prevention or reduction of competition.**
Similarly, provision is made for the consideration of, inter alia, ‘whether the merger will result
in the removal of efficient competition’49 therefore not merely ‘competition’, as a factor that may
be considered in assessing the likely competitive effects of a merger. These illustrations support
a suggestion that the objective provision needs to reflect the actual focus of the Act as being
‘effective competition” and not merely ‘competition.” After all, this is the point of departure in
the interpretation of the entire Act’s provisions hence the need for clarity and the elimination of

any uncertainties.
3.2.2 The application of the Act

Section 3 provides that the Act ‘applies to all economic activities within or having an effect

within the Republic of Zimbabwe’™" with the exception of specified activities.”' These exempted

4 Section 32(4)(a).
*" The de minimis non curator lex is an ancient Latin expression which translates to mean that the ‘law does not
concern itself with trifles.”) See Ehrich E Amo,Amos, Amat and More (1985) 100; Garner B (eds.,) Black’s Law
Dictionary (7ed) (1999) 443.
8 International Shoe Co.(note 22 above) 298, 50 S.Ct.89, 74 L Ed. 431 (1930); Standard Fashion Co.v Magrane-
Houston Co. 258 U.S. 346, 357, 66 1 Ed.653, 658, 42 Supp. Ct.Ct.Re. 360 (1922).
* Section 32 (4a)(i).
% Section 3 (1).
> Section 3(1)(a)({)-(v).
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activities are rights acquired under; ‘(i) the Plant Breeders Rights Act [Chapter 115]; or (ii) the
Copyright Act [Chapter 26: 01]; or (ii1) the Industrial Designs Act [Chapter 26:01]; or (iv) the
Patents Act [Chapter 26:03]; or (v) the Trade Marks Act [Chapter 26:04]" but only to the extent
that such rights do not constitute defined unlawful conduct under the Act. Other exemptions
include the legitimate activities of trade unions to an extent that such activities are aimed at
advancing the legal rights of their member (employees) in terms of labour laws.”* Of significance
is that the Act does not extend this exemption to the state’s economic activities >3 and also that it

provides for how the competition regulators should relate with other sectorial regulators.>*

Section 3(2) clearly brings under the scope of the Act, any activities by the state that constitutes
economic activities and as such might impact on the competitive structure of the market in which
such activities are conducted. This is a welcome provision given that the State is an important
economic player through various agencies such as statutory enterprises or parastatals. However,
as noble as the provision might be, the question is whether it is of any practical effect? Firstly the
provision provides that ‘this Act shall bind the State to the extent that the State is concerned in

the manufacture and distribution of commodities.”> It may be asked whether this limits the

32 Section 3(1)(b).
> Section 3(1)(2).
>* Section 3(3). Sectorial regulators are those established and constituted under other statutes to regulate specific
sectors that falls under those statutes’ jurisdictions. These includes the Zimbabwe Electricity Regulatory
Commission (ZERC) established under the Electricity Act [Chapter 13:19] of 2002 as amended by the Electricity
Amendment Act 3 of 2003 to regulate matters relating to the generation and distribution of electricity; the Registrar
of Banks and Financial Institutions established by the Banking Act [Chapter 24:20] of 1999 as a department under
the Ministry of Finance to regulate banking and financial institutions; the Commissioner of Insurance established
under the Insurance Act [Chapter 34:07] as the responsible authority to regulate inter alia, mergers and acquisitions
in the insurance industry subject to the approval of the CTC as evidenced in Merger of Aykroyd Insurance Brokers
and Hunt Adams& Associates, CTC/M&A/Jun2001; the Postal and Telecommunications Regulatory Authority of
Zimbabwe (POTRAZ) established under the Postal and Telecommunication Services Act [Chapter 12:05] (Act 4 of
2000) as the regulator of cellular, postal and telecommunication services and the Broadcasting Authority of
Zimbabwe (BAZ) established under the Broadcasting Services Act [Chapter 12:01] (Act 3 of 2001) as the regulator
of broadcasting services in Zimbabwe. See general on the sectorial regulators in Zimbabwe, Batham V ‘Zimbabwe’
(2005) in Mehta P (eds.,) Competition Regimes in the World- A Civil Society Report 308-09.
% Section 3(2).
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application of the Act to State activities comprising only of ‘the manufacture and distribution of

commodities?’ If so, does this constitute an effective or limited application of the Act?

The Act does not define what constitutes an ‘economic activity’ to which it applies.”® It is
submitted that the phrase ‘economic activity’ as used here denotes any activity that is carried out
for purposes of producing, distributing and consumption of goods and services. This
interpretation finds support in the Act itself 7 and was further given impetus in the emphasis by
the need to apply the general competition policy to both private and public entities.’® It follows
that if the phrase ‘economic activity’ is broadly interpreted as was proposed in the Ex parte
Caledonia opinion,”® State activities that fall outside the manufacturing and distribution sector
are excluded from the Act’s scope. Accordingly, if these activities involve mergers then the Act
cannot be applied thereto. It may be asked who then regulates those transactions or whether they
are unregulated? It is submitted that the answer to these questions may be in the affirmative if a
strict application to the provision is applied. However, it may then be asked whether this is what
was intended by the legislature? It is submitted that the legislature might have intended to
exclude certain State activities from the application of the Act but surely never intended these
activities to go unregulated either under this statute or elsewhere. However, the problem here is
that there is a definite uncertainty on the issue and that it requires clarification. This can only be
achieved by doing one of the following: (a) expressly defining the phrase ‘economic activity’ in
the broadest sense possible, or (b) clearly stating that ‘the Act applies to all State activities to the

extent they amount to an economic activity as defined for purposes of this Act.’

% Ex parte Caledonia (note 28 above) para.2. See for a detailed discussion of this opinion in 3.3.2.1 below.

>7 See section 2(1) defines ‘price’ as including ‘any consideration whatsoever in respect of the distribution of a
commodity or service.” The same section also refers to ‘the production or distribution of any commodity or service’
in defining a restrictive practice.

% See for instance the Implementing Policy Change (IPC) Study of Monopolies and Competition Policy in
Zimbabwe (March 13, 1992) 6 8 ( ‘the Study of Monopolies and Competition Policy (1992)’) ( on file with the
writer) ,where it was emphasised that the scope of an ideal competition policy must apply not only to private
businesses but also to the government activities given the role the latter had played in promoting an anti-competitive
market structure in the economy.

% Ex parte Caledonia (note 28 above) par.2.
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As indicated above, the Act provides that it applies to all economic activities within or having an
effect within Zimbabwe. Assuming that the issue of what type of transactions are covered under
the Act is settled, the remaining issue is to what extent the Act applies to these activities, in other
words, what jurisdiction does the Act have regarding these activities? Is its jurisdiction confined
to Zimbabwe or does it goes beyond Zimbabwe? For the Act to apply, the economic activity
must have two characteristics. It must either have been conducted ‘within’ Zimbabwe or must
have ‘an effect within’ the country. The first scenario is a straightforward one: any economic
activity that is conducted within Zimbabwe is subject to the Act to assess its competition

implications. It is the second scenario that raises issues.

A literal interpretation of the provision shows that even if an activity is conducted outside
Zimbabwe, the Act applies thereto if it has effects on the country. This is evidenced by the use of
the term ‘or’ implying that it applies to a different scenario than the one assumed by an activity
conducted within the country, which scenario can only refer to activities outside the country.
However, it is submitted that it is not the activity itself that the Act intends to regulate but rather
the effects of such activity on competition. This ‘effects based’” approach® is an
acknowledgement of the reality that corporate transactions that are conducted outside the country

can have negative implications for the country’s competitive market structure.’’

However, it appears the first scenario is at variance with this approach as it suggests that the Act
applies to all economic activities within Zimbabwe and not necessarily to the effects of such
activities, a situation that is submitted, is somewhat unattainable. Given that almost every

activity can be broadly construed as involving an economic activity, it suggests that the Act

0 See Competition Commission and Botswana Ash (Pty) and others v, American Soda Ash Corporation and others.
Case No0.49/CR/Apr00 AND 87/CR/Sep00; United States v Aluminium Co. of America 148 F 2d.416, 444 (2d
Cir.1945); Hartford Fire Insurance Co. Petitioners v California and Others and Merrett Underwriting Agency
Management Limited and Others , Petitioners v California and Others, 133.S.Ct. 2891 (1993). See generally Griffin
JP ‘Extraterritoriality in US and EU Antitrust Enforcement’ (1999) 67 Antitrust Law Journal 15; Hamner (2001-
2002)(note 32 above) 391.

*! Ibid.
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should be applied to regulate almost every conduct. Selling bread for instance, amounts to an
economic activity. The legislature surely did not intend to regulate the actual selling of bread but
the effects that might arise therefrom. These effects are that as a result of the manner in which
bread is sold, consumers are prejudiced by either economically unjustified high prices such as
occasioned by monopolistic rent seeking and not resonating with the costs of production or
methods of producing bread that result in high cost and that are transferred to the consumers in
form of price hikes.” It is this effect and not the transaction that must be regulated. As such
clarity on the provision can be sought from comparative jurisdictions such as South Africa where
a similarly worded provision exists” and where the competition authorities have had an occasion

to deal with this jurisdictional aspect.®*

It is submitted that the effects-based approach makes the provision broad enough to cover
aspects of jurisdiction as well as what is actually regulated. If the focus is on the effects of the
transaction, then the question as to whether the Act applies to transactions concluded outside
Zimbabwe but having an effect within the country will be solved.”” The ‘effects based’ approach
acknowledges that, even though legislation are creatures of domestic statutes and as such strictly
speaking, meant to only have only local jurisdictions,’® merger regulation presents a different
scenario in that a merger that is concluded outside the country can have equally devastating
effects within that country. As such focusing on the effects of a merger gives the merger

regulatory authorities the opportunity to regulate those effects.

It is therefore submitted that the Act can be applied to cover even the effects of transactions that

are concluded outside Zimbabwe if such effects impact upon the competitive structure of the

62 See generally on the potential anti-competitive effects of mergers especially on the effects on the consuming
public, von Kalinowski JO ‘Section 7 and Competition Effects’ (1962) 48 (5) Virginia Law Review 827,829.

83 See section 3(1) of the South African Competition Act of 1998.

8 Ansac cases (note 60 above) .For a further discussion see Moodaliyar K ‘Competition policy in the SADC: a
South African perspective’(2012) in Drexl J, Bakhoum M, Fox EM, Gal MS, Gerber DJ (eds.,) Competition Policy
and Regional Integration in Developing Countries (2012) 66-85, 78.

5 Ex parte Caledonia (note 28 above) para. 6.

5 Moodaliyar (2012)(note 64 above) 78.
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market. A case in point is a merger involving two foreign companies which transaction is
conducted outside Zimbabwe. However, the result of the transaction is that the shareholding and
ownership structure in a Zimbabwean registered company, that is the subject of the merger,
changes hands. The question is whether the Zimbabwean Act can be applied to such a
situation?®” If the approach that neither of the transacting entities are resident in Zimbabwe nor
was the transaction concluded in Zimbabwe is followed, then the Act does not apply.®® However,
if the ‘effects based’ approach is applied, the situation can be different and the Act can find
application. This is because this approach focuses not on the actual transaction in cases where the
transaction is concluded outside Zimbabwe but rather on whether such a transaction has any
effects within Zimbabwe. It is clear that the effect of such a transaction in the example is a
change in control of a Zimbabwean company, which change in control is the primary element of
the merger definition® and it is accepted that merger regulation is concerned not necessarily with
the transaction but with the extent to which it alters the control of an entity for this has the effect

of influencing the firm’s market behaviour.”

In Ex parte Caledonia, the arguments that were advanced in support of the position that the
Zimbabwean Act does not have jurisdiction beyond the country’s boundaries were mainly the

general principles relating to jurisdiction in civil proceedings.”' These general principles are

57 See for instances Ex parte Caledonia (note 28 above) 1 where Blanket Mine (1983) (Pvt) Ltd , a Zimbabwean
registered company with all its shares owned by Kinross Holdings Zimbabwe Ltd, another Zimbabwean registered
company was to be acquired by Caledonia Holdings Zimbabwe (Pvt) Ltd which was owned by Blanket (Barbados)
Holdings Ltd, a company registered in Barbados. Blanket Barbados was in turn owned by Kinross Gold Corporation
of Canada until April 2006 when Kinross Gold Corp. of Canada sold all its issued share capital in Blanket Barbados
to Caledonia Holdings (Africa) Ltd, an entity registered outside Zimbabwe. The transaction in question then was
concluded outside Zimbabwe.

8 See Siemens Ltd v Offshore Marine Engineering Ltd 1993 (3) SA 913 (A) 928 (‘where the plaintiff and the
defendant are both foreign peregrine (extranei, uitlanders) both a recognised ratio jurisdictionis as well as arrest of
the defendant or attachment of his property are essential to found jurisdiction’).

% Section 2(1) defines a merger as the acquisition or establishment of a controlling interest in another entity.

0 See the European Commission decision in Case No. IV/M. 890- Blokker/Toys ‘R’ Us , OJ L326/1, 25.11.98,
para.13.

"' See Ex parte Caledonia (note 28 above) para.6; Siemens v Offshore Marine Engineering (note 68 above) 928.
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mainly rules of convenience aimed at ensuring that the order-granting authority is able to enforce
its orders otherwise the merger enforcement exercise will be futile.” It thus appears that merger
regulation through the application of the effects-based approach provides a rationale for an

exception to these general principles.

Having observed that the stated objectives of the Act although broader, need clarity to advance
the goals of an effective merger regulatory framework and that the Act’s purpose is broad
enough to extend to as many transactions as possible, the next task is to explore whether the
actual provisions aimed at regulating corporate mergers give effect to the purpose and objective

of the Act and hence provides an effective merger regulatory framework.

3.3 The Competition Act and merger regulation

It can be asked whether the Competition Act provides for an adequate merger regulatory
framework and whether the current merger regulatory framework is adequate not only to give
effect to the stated objectives and purpose of the Act but also to promote beneficial corporate
restructuring transactions. Is the current merger regulatory framework effective to meet the
demands of a changed business operating environment, that is, balancing the need to promote
beneficial corporate transactions particularly those aimed at ensuring firm survival in difficult
times on one hand, with maintaining a competitive market structure that is beneficial to the
immediate, medium and long term economic development of Zimbabwe on the other hand?
These questions will be explored here in (a) a generalised discussion on merger regulation
focusing on mainly the procedural aspects under the Act, (b) substantive matters relating to the
definition of a corporate merger and the extent to which this impacts on the effectiveness of the

system, and (c) the substantive assessment test.

3.3.1 General

3.3.1.1. The pre-notification requirement: procedure and formalities

"2 See note 71 above.
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(a) Pre-notification

The Act requires all transactions with a value at or above the prescribed threshold to be
notified.” This threshold is calculated as ‘the combined annual turnover or assets in Zimbabwe,
either in general or in respect to the specific industries.”” The method for calculating the annual
turnover and assets is set by the Minister, being ‘the Minister of Industry and Commerce or any
other Minister to whom the President may, from time to time, assign the administration of this
Act.”” Although parties to a ‘notifiable merger’ that is, one valued at or above the prescribed
threshold, need to compulsorily file a merger notification, provision is made for the notification
of ordinarily non-notifiable mergers as well.”® A ‘non-notifiable merger’ is defined as one falling
short of the prescribed threshold and which as such does not need to be notified.”’ However,
there is an exception to this being that the Commission might require parties to a non-notifiable
merger to notify such a merger, if in the opinion of the Commission, the said merger ‘is likely to

substantially prevent or lessen competition or is likely to be contrary to public interest.”

¥ Section 34 (2).

" Section 34(1)(a).

> Section 2(1). The current threshold is 1200000 United States Dollars. See section 2 of the Competition
(Notifiable Merger Thresholds)(Amendment) Regulations No. 2 of 2011 published in Statutory Instrument 110 of
2011. At the time of writing, the US$ was adopted as one of the official currency in a multicurrency environment
after the local currency, the Zimbabwean dollar was abandoned at the height of inflation and economic meltdown.
See also UNCTAD ‘Zimbabwe’ in Voluntary Peer Review of Competition Law and Policy: A Tripartite Report on
the United Republic of Tanzania-Zambia-Zimbabwe (2012) UNCTAD/DITC/CLP/2012/1, 16, available at
http://unctad.org/en/PublicationsLibrary/ditcclp2012d1_Comparative Report_en.pdf (accessed 21 September 2012)
(‘herein after ‘UNCTAD A Tripartite Report (2012)’).

7® Section 34(3).

77 Section 34(2).

8 Section 34(3). Section 13A(1) read with subsection (3) of the South African Competition Act of 1998 requires

mergers that are classified as either large or intermediate in terms of section 11(5) to be notified before they are
implemented. Although mergers classified as small are not ordinarily notified, section 13(2) provides that such
mergers can be notified either voluntarily or if the South African Competition Commission requires them to be so

notified under specified circumstances in terms of section 13(3).
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The requirement that even ‘non-notifiable’ mergers might need to be notified is an
acknowledgment of the reality that the size of the merging firms, though a useful indication of
the likely effects on the competitive structure post-merger,” is not decisive as mergers involving
smaller firms can provide an equally competitive threat. This is particularly so if the pre-merger
market conditions exhibit fragile signs like a history of collusion amongst the incumbent firms in
general and those contemplating the merger in particular.*® There is also a possibility that even
though the merger might not create a dominant merged entity and the individual firms in the
relevant market might not be dominant, the unilateral effects thereof might be harmful to
competition, if conditions permit, through collusive practices.81 The provision is thus essential in
ensuring that the regulatory framework extends to as many transactions as possible regardless of
their size. It also confirms what has been observed earlier, namely that the object of the statute
must be to promote and maintain ‘effective competition’ in the economy through providing for
mechanisms that ensure the scrutiny of all economic activities that are likely to lessen or prevent
effective competition. However, this single provision alone cannot be taken to mean that this task
is completed. The extent to which this provision assists in the advancement of an effective
merger regulatory framework hinges more on the ability of the other provisions to do the same.
This task will be will be explored throughout this Chapter. Suffice to state in line with the old

adage: give credit where credit is due.

7 The bigger the merging firms and the bigger the merged entity, the greater the market power to be achieved or
strengthened and the greater the chances of negatively impacting on competition through engaging in various anti-
competitive practices.

80 See for instance section 32(4a) (c) of the Competition Act which provides as one of the factors that must be taken
into account when assessing the likely effects of the merger on competition as the ‘level, trends of concentration and
history of collusion in the market.’

81 See Airtours/First Choice OJ [2000] L93/1,[2000] 5 CMLR 494 and upon appeal Case T- 342/99 Airtours v
Commission [2002] ECR 11-2585, [2002] ALL ER (EC) 783. The issue in his case was whether the EU MR 4064/89
was applicable to cases of unilateral effects by non-dominant firms through the use of the collective dominance test.
The proposed transaction could have seen the post-merger market structure having the merged entity, Airtours/First
Choice with 32% of the market share, Thomson 27% and Thomas Cook 20%.Cleraly none of these parties as
individuals commanded a dominant position and neither did the merged entity. However, the unilateral effects can

still be harmful through the possibility of collusion.
135

© University of Pretoria



(02&%

(b) Who notifies and what to include?

There is no mention as to who must notify the merger. However, a look at the provision suggests
that either of the merging parties can notify.*” It follows that the notification fees that are
required to accompany the filing® can be paid by either of the notifying parties. This
construction that either of the merging parties can file the notification is a common sense
approach that seeks to avoid multi-filing of the same transaction to the same authority, a situation
that can unnecessarily overwhelm the reviewing authority. Given the catastrophes associated
with such a situation, it is submitted that surely the legislature would not have intended such in
its stated bid to provide for the promotion and maintenance of competition through, inter alia,

merger regulation.

In addition to the payment of the prescribed fees, the notification must be done in a prescribed
manner, following prescribed formalities and supplying the required information and

particulars.84 This form should be completed in writing.85

Importantly, the notification must provide certain information including the particulars of the
merging parties, the details of the proposed transaction and the merging parties’ view of the
competition implications of the proposed merger and any other information that might be

required by the competition authorities.*® It is in the interest of the merging parties to supply

%2 See section 34(3) refers to ‘the merging parties.’

83Section34A(2) read with Statutory Instrument 109 of 2011 Competition (Notification of Mergers)(Amendment )
Regulation No.5 of 2011 amending section 4 of the Statutory Instrument 270 of 2002 Competition (Notification of
Mergers) Regulation 2002 by inserting section 3 into the Regulations which provides that ‘the maximum and
minimum fee level shall be US$50 000-00 and US$10 000-00 respectively

¥ See generally section 34A (1)and (2)). The notification must be on a prescribed form, Form CTC: Merger 1.(
Merger Notification Form (for ‘Notifiable Mergers’) Form CTC: Merger 1).

8 Section 34A (1). However, with the advancement in technology and the reduced burden it places on merging
parties, one wonder whether writing should include electronic means as well. This is an issue of interpretation as
mere writing can include both forms, manual and electronic given that the dictionary or ordinary meaning of the

term ‘writing’ entails ‘letters or characters that constitutes readable matter.” See The Free Online Dictionary-

Thesaurus and Encyclopedia, available at http://www.thefreedictionary.com/writing, (accessed 11 April 2013).

8 Section 34A (2) read with SI on Merger Notification Form.
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such information in as much detail as possible for a detailed notification will expedite the review
process.87 The authorities will not need to request further information and the merging parties
will not have to wait for an unnecessarily longer period before they know the fate of their
proposed transaction. It becomes a win-win situation for both the competition authorities as
custodians of the system and the merging parties as immediate stakeholders of the system. It is
submitted that competition will win given that, considering that all things being equal, the
reviewing authorities will be able to consider all information necessary to ascertain the likely
extent to which the proposed transaction will impact upon the competitive structure of the
relevant market and consider the appropriate action thereupon. The merging parties will not have

to endure unnecessary delays before they are aware of the fate of their proposed transaction.
(c) When to notify?

Section 34A (1) expressly provides that a ‘notifiable merger’ must be notified within 30 calendar
days of either (a) the conclusion of the merger agreement or (b) acquisition of a controlling

interest.%®

The first scenario requires the merging parties to file a notification within 30 days of completing
the merger agreement. This means that the authorities are only made aware of the proposed
transaction after it had been completed but before it is implemented. What are the consequences
of this on the preservation of competition, if any? It is submitted that it is possible that by the
time that the formal merger agreement is concluded, the acquiring firm might already be

influencing the target firm’s market behaviour. It is also possible that other market participants,

% Medicross Healthcare Group (Pty) Ltd v Commission 55/CAC/Sep05 paras.33-34. See also Competition

Commission of South Africa Practitioner’s Guide Issue 6; Complete Merger Filing Requirements, (30 March 2010)

par. 2(c), available at http://www.compcom.co.za.assets/Uploads/AttachedFiles/MyDocuments/Complete-filing-
notice-Mch-2010.pdf, (accessed 26 March 20120.

8 Section 34A (1) (a) and (b) of the Competition Act. Although the section does not specifically refer to ‘calendar’
days, section 33(4) of the Interpretation Act [Chapter 1:01] provides that ‘where the time limited by an enactment
for doing of anything expires or falls upon a Saturday, a Sunday or a public holiday, the time so limited shall extend
to, and the thing be done on, the first following day that is not a Saturday, a Sunday or a public holiday.’ It is
submitted that the 30 days are computed as calendar days and it is only the last day that is regarded as a business
day.
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once they are aware of the impending merger, might start to behave defensively either in an anti-
competitive manner in anticipation of the proposed merged entity’s arrival or in a pro-
competition manner so as to curve a market niche in anticipation of the similar competition.*
Thus by the time the merger agreement is concluded, the competitive market structure might
already have been compromised and it might be difficult for merger regulatory authorities to
address such a situation. This realisation probably prompted the second scenario: notification

within 30 days of the acquisition of a controlling interest.

If parties are required to notify the proposed merger within 30 days of the acquisition of a
controlling interest in another, it may be asked when a controlling interest is deemed to have
been acquired. Is it the moment that the merging parties formally enter into an agreement for
such an acquisition or is it only when there are indications that the acquiring firm is in control? If

it is the latter, when can a party be said to be in control?

Given that the first scenario requires a merger to be notified within 30 days of conclusion of a
merger agreement, it is submitted that it does not make much sense to interpret the acquisition of
a controlling interest as the moment a formal agreement is concluded. This is for two reasons:
firstly it amounts to a repetition of paragraph (a) in section 34A (1). The legislature could not
have intended to repeat the same issue albeit, in different formulation. Either way, the use of ‘or’
in the provision is a clear indication that the legislature intended it to mean something else and
not a mere repetition. Secondly, as indicated above, a controlling interest can be acquired long
before the conclusion of an agreement. This leaves the last proposal, that a controlling interest is

acquired when there are indications that the acquiring firm is in control.

A controlling interest is defined as ‘any interest which enables the holder thereof to exercise
through direct or indirect means, the control over the activities or assets of another.”” This
interest 1s acquired through a variety of ways, including the acquisition or lease of shares or a

combination of businesses.”’ It follows that the merging parties must notify the transaction

% See generally Pangarkar N ‘What Drives Merger Behaviour of Firms? Strategic Momentum versus Bandwagons’
(2000) 3 (1&2) International Journal of Organisational Theory and Behaviour 37.
% Section 2.

°1 See definition of a merger in section 2(1).
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within 30 days of entering into any transaction that enables the acquiring party to exercise any
form of control over the activities or assets of the acquired entity. Although the Act defines a
controlling interest, it does not indicate how this interest scenario is exercised. It may be asked

whether it is necessary to indicate how these scenarios are exercised.

The South African Competition Act, in its definition of a merger, refers only to ‘control” without
qualifying the quality thereof.”” It then follows this up with an illustration of situations where
control can be exercised.” This is necessary to provide clarity on the unqualified concept of
control. However, can the same be said to be necessary where control is already qualified? It is
submitted that there is no single straightforward answer to this question. On the one hand there is
an issue of clarity and simplicity and on the other hand there is an issue of rigidity against

flexibility.

In principle there is no need to provide for instances of control given that the term ‘interest’ is
broad enough to cover any instances that can be envisaged thereby. It is already an indication of
the quality of control. Thus retaining the formulation as it is will ensure a simple but effective
provision. However the effectiveness thereof depends on whether it is understood by and helpful
to the intended beneficiary: the merging parties who must know when to notify a proposed

transaction. This turns the focus to rigidity against flexibility.

It is submitted that the lack of judicial interpretation which is necessary in providing clarity to
such issues is a factor that strongly supports some form of an indication, be it in the statute or
provided by the competition authorities as guidelines. This problem is not only confined to this
aspect but also relevant to many others as will be highlighted in the discussion of the failing firm
doctrine. Merging parties need to know when to notify, that is, when it is deemed that a
controlling interest has been acquired. Thus there is a need for clarity in form of legislative
amendment or otherwise. However, in providing clarity to the concept of control, caution must
be exercised in order to avoid rigidity. This rigidity can manifest in interpreting the concept

through adopting a more formalistic approach that can conform whatever situation to a set

%2 See section 12 (1) of the South African Competition Act of 1998.
% Section 12(2) of the South African Competition Act of 1998.
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guidelines indicating control. Although this is only a possibility, it is nonetheless real. If such a
formalistic approach materialises, it is submitted that it will be a negative development towards
achievement of an effective merger regulatory system. There are however, a number of factors
that would cause this possibility to remain only a possibility in practical terms and hence support

the use of guidelines.

Firstly the approach of the CTC in merger review is one that is based on a case-by-case
assessment.”* In other words, each case is determined upon its own merits. This approach
eliminates the possibility of adopting a one-way rigid review. Secondly the guidelines can be
formulated in such a way as to clearly indicate that they are not meant to be exhaustive by using
broad terms like ‘to include’, ‘not limited to’ or ‘inter alia.” It can thus be stated that although
the current formulation relating to the controlling interest is broad in itself; there is still a need to
provide a further illustration in the form of guidelines given the lack of judicial decision that are
necessary to interpret statutory provisions. It is thus submitted that this provision of clarity is a
precondition for an effective merger regulatory framework and should be done in a manner that

fosters flexibility.
(d) Consequences of non-compliance

What happens if merging parties fail to comply with the procedures relating to notification? In
other words, what are the consequences of non-compliance and how do they impact upon the
achievement of an effective merger regulatory system in general and in a changed business

operating environment in particular?

Parties fail to comply with the notification requirement if they either (a) fail to give notice as

1.96

required” or (b) proceed to implement the merger without approval.”® The purpose of the pre-

merger requirement is to ensure that the competition authorities scrutinise as many transactions

% In all the available material that the researcher has had a privilege to examine for purposes of this study, it was
observed that there is no single criterion that was followed to determine merger cases. This point to the fact that the
CTC employs a case-by-case approach to merger cases where the fact of each case determines its outcome.

% Section 34A(3)(a) read with subsection (1).

% Section 34A(3)(b).
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as possible so as to adequately protect the competition process by making sure that only non-
harmful mergers are allowed and blocking or remedying those that raise competition concerns.”’
It is important that any form of non-compliance with this procedure is accordingly sanctioned to

the extent befitting.

The Act provides that non-compliance with formalities attracts a penalty.98 The appropriate

penalty depends on the circumstances of each case and the Act only provides a non-exhaustive

list of the relevant factors that may be taken into account in assessing such a penalty.” However,

it is generally accepted that failure to comply with a formality attracts a lesser sanction that

wilfully implementing the merger without seeking approval or substantive violation of a
100

statute. The Act however does not quantify in monetary terms the penalties that might be

imposed. These penalties are expressed as a percentage of either or both of the merging parties’

" Bromor Foods (Pty) Ltd/ National Brands Ltd 19/LM/Feb00 paras.35-36; Duan et Cien AG/Kolosus Holdings Ltd
10/LM/Ma03 para.136. See also Kovacic WE ‘Merger Enforcement in Transition: Antitrust Controls on Acquisition
in Emerging Economies’ (1998) 66(4) University of Cincinnati Law Review1075 (‘pre-merger notification
mechanisms are a common element of modern antitrust practices in Western economies, and they reflect a
consensus that , in principle, meaningful remedies frequently will be unattainable if antitrust intervention occurs
after a transaction is completed and the operations of the merging parties are combined’) ; Warner MAA
‘International Aspects of Competition Policy-Possible Directions for the FTAA’ (1999)22(1)World Competition:
Law and Economics Review ( it is difficult to unscramble the egg once the merger has been consummated).

% Section 34A(3).

% Section 34A(5).

100 Competition Commission v Edgars Consolidated Stores (Edcon) and Retail Apparel Group (RAG) 95/FN/Dec02.
In this decision, the South African Competition Tribunal noted that failure to notify was a procedural violation
rather than a substantive one hence attracts a lesser penalty than the latter. The tribunal accordingly imposed a rather
nominal fine of R250 000 instead of the statutory prescribed 10% of the violating parties’ turnover which could have
amounted to R85 million. See also Competition Commission and Another v Dorbyl Engineering Management Co.
(Pty) Ltd/Fastpulse Trading 26 (Pty) Ltd 83/LM/Nov02 where affine of R1.00 was imposed. However, cf.
Commission v Stracta Technology (Pty) Ltd 83/LM/Nov02; Commission v Citibank NA South Africa
Branch/Mercantile Bank Ltd/Mercantile Bank Ltd 91/LM/Nov04; Commission v Oracle Corporation (South Africa
(Pty) Ltd 100/FN/Oct05 and Commission v Edward Snell &Co. Ltd 112/FN/Nov05.
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annual turnover in the country as calculated from the financial documents for the preceding

year.'”! It may thus be asked how the CTC enforces its sanctions against such non-compliance?

The CTC can only impose a fine and mercifully wait for the merging parties to comply. This is
because in the event of non-compliance, the CTC does not have the authority to enforce the
penalties. It relies on the conventional courts to enforce its orders for it is merely an
administrative tribunal without any judicial authority to issue self-executing orders.'®* The CTC
has to initiate civil proceedings before a court of law in order to enforce its own orders.'® This is

a major handicap that requires attention if the CTC is to be an effective regulatory authority and

5104 105

shake the tag of being ‘a toothless bulldog.” ™" Even if it can be said to have teeth ™ those teeth

are few and more teeth are needed to give it a bite.
(e) Time frames for merger consideration

The last issue that will be discussed here before turning the focus on substantive aspects relates
to timelines for merger consideration, in other words from the completion of the notification
period to the final determination. Some of the aspects relating thereto will also be explored when
discussing the institutional structure and the general structure of the Act, in particular relating to

appeals and reviews of the CTC’s decisions.

The Act does not make reference to the period that the CTC must take to make a decision once a
merger has been notified. However, some light on the time period is shed by provisions relating
to authorisation of mergers following an application for such made in terms of section 35,10
Section 35 provides that any party proposing to enter into a transaction that may be prohibited

under the Act must apply for authorisation to the CTC.'”” Section 36 provides that if such an

10" Section 34A (4).

192 Section 34A(6).

1% Section 34A(6).

194 See “Tariff Commission no toothless bulldog’ Zimbabwean Independent, 9 September 2010. (Interview with
Kububa AJ, Director of the Competition and Tariff Commission of Zimbabwe.)

1% Tbid.

1% Part IV of the Act.

197 Section 35(1).
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application is made, the CTC may decide to make an investigation with the purpose of
determining whether or not to grant the application.lo8 The Act then provides that any such
investigation ‘shall be conducted, and any decision’ pursuant thereto ‘shall be reached, as
expeditiously as possible.’ 1% There is thus no binding time frame for either conducting an
investigation or reaching a decision.''® The question however arises as to when a determination
is considered to have been made ‘as expeditiously as possible’? Answering this question is
critical in determining whether this provision assists in the achievement of an effective merger

regulatory framework.

Taken literally, the phrase ‘as expeditiously as possible’ means as fast as can be practical.''!

Within the context of the provision this means the CTC must conduct the investigations and
make a decision pursuant thereto without any undue delay taking into account all the necessary
factors.''> These factors might include the complexity of the case that affects the time taken to
investigate and the level of details supplied by the parties thus the emphasis that merging parties
need to supply as detailed information as possible to expedite the review process. However, the
question still remains as to whether the absence of an actual time frame affects the effectiveness

of the regulatory system, and if so, how this can be remedied?

It is submitted that there are two sides to this issue. On the one hand the provision promotes
flexibility as the Commission is not tied to any rigid deadlines.'” On the other hand, the open-
endedness of the provision creates legal uncertainties and potentially prolongs the determination
period as the CTC can take as much time as it wants to make a determination for as long as it is

in its view reasonable.''* It may be asked who determines that it is an expeditious process in any

198 Section 36(2).

199 Section 36(5).

"0bid. See UNCTAD A Tripartite Report (2012) (note 75 above) 16, 183, 184.
" The Oxford Dictionary of English (2011) defines ‘expeditious’ as doing with speed and efficiency.

"2 See European Council Regulation 139/2004 on the control of concentrations between undertakings, OJ [2004]
124/1 (‘the ECMR.’) art. 9 (6) which obliges national jurisdictions to make decisions without undue delay in case of
referrals.)

1bid.
14 See UNCTAD A Tripartite Report (2012) (note 75 above) 184.
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given circumstance. Thus the issue once again turns on flexibility, legal certainty and rigidity. It
is submitted that flexibility is promoted through giving the authority a leeway to make decisions
without the fear of missing deadlines. Legal certainty is promoted through providing a defined
time periods for making such decisions. And lastly and unfortunately in a bid to create legal
certainty, it is submitted that a rigid provision can follow. It is however possible to achieve both
flexibility and certainty by (a) providing statutory time frames, (b) in-house administrative

commitments or, (¢) legally binding administrative guidelines.115

Although the Authorisation of Mergers Regulations provides for a 90 day period within which
the CTC has to determine such an application,''® the fact that no classifications are made for
mergers, either on size or complexity of transactions, still works to render this effort ineffective
in providing certainty. Furthermore, these administrative guidelines are non-binding and they can
be disregarded at any time.''” Their effectiveness depends on the extent to which the CTC
respects its internal processes.''® It is submitted that these shortcomings relating to unspecified
timeframes for merger determination can best be overcome by providing defined timeframes

within the Act that will be complemented by the administrative guidelines.'"

'S UNCTAD A Tripartite Report (2012) (note 75 above) 184.

116 Section 4(2) (a) and (b) of Statutory Instrument 295 of 1999 Competition (Authorization of Mergers)
Regulations, 1999. See also note 88 on the calculation of the days.

"7 See California v Sutter Health Sys., 1340 F. Supp. 2d. 1109, 1120, 1128-32 (N.D.Cal.2001). See further Brannon
L and Brandish K ‘The Revised Horizontal Merger Guidelines: Can the Court Be Persuaded?’ (2010) The Antitrust
Source, available at http://www.cgsh.com/files/Publication/47e¢0571f-2ae8-4626-90ec-
04bebab182{9/Presentation/PublicationAttachment/343a1b8b-a693-4717-a539-0c1f2d 1a4d0e/Oct10-BrannonC.pdf,
(accessed 10 February 2013).

"8 It is assumed that since the courts and private parties are not bound by administrative guidelines and considering
that these guidelines play a crucial role in illustrating the competition authorities’ approach to several aspects of
competition, it follows that their effectiveness hinges more on the formulating authorities’ commitment to adhere to
them.

19 See for instance in South Africa where section 13(5)(a) of the Competition Act 89 of 1998 provides that
Competition Commission has to make a determination within 20 business days of notification of intermediate and
small mergers. However, such a period can be extended by a further 40 business days in terms section13 (5)(a), or
section 14 (1)(a). Section 14A(1)(b), 13(5)(a), 14(1)(a) of the Act and Rule 34(2)(a) of the Commission’s Rules

provides that I cases of large mergers, a determination has to be made within an initial 40 business days which can
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The procedural aspects of merger regulation play a crucial role in providing an effective
regulatory framework. It is submitted that the Act has done a relatively good job to that effect.
However, there is still a lot of work that needs to be done to accomplish the status of an effective
regulatory system. It is accepted though that the system can never be perfect but it must thrive to
address any identifiable deficiencies. The identification of such deficiencies is the main focus of
this Chapter and how to address them is the thrust of the study. The next sections of this Part
explore how the substantive aspects of the system had, if at all, aided in advancing the object and
purpose of the Act: to promote and maintain effective competition through, inter alia, merger
regulation on one hand, and to provide for a framework that promotes beneficial corporate

transactions on the other hand.

3.3.2 The Competition Act and substantive aspects of merger regulation

3.3.2.1 A merger defined

(a) What transactions are covered?

The statutory definition of a merger as provided is important in two ways. First it gives effect to
the objective and purpose of the statute by clarifying its scope of coverage. Second it is the face
of the merger regulating provision and as such an indication of how effective the entire
competition statute is. The question however here is whether the legislature provided a definition
that advances the quest for an effective merger regulatory system and by extension the

competition system.

Section 2 of the Competition Act defines a merger as:

be extended with a maximum of 15 days per request with consent from the merging parties and the Competition

Tribunal.
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[T]he direct or indirect acquisition or establishment of a controlling interest by one or more persons in the
whole or part of the business of a competitor, supplier, customer or other person whether that controlling
interest is achieved as a result of—

(a) the purchase or lease of the shares or assets of a competitor, supplier, customer or other person;

(b) the amalgamation or combination with a competitor, supplier, customer or other person; or
120

(c) any means other than as specified in paragraph (a) or (b).
The definition refers to three situations as constituting a merger for purposes of the Act. The first
contemplates the acquisition or establishment of a controlling interest over the whole or part of a
business of a competitor. The second part refers to a ‘supplier, customer.” Lastly, reference is
made to the acquisition or establishment of a controlling interest over the whole or part of a
business of another person. The issues that need to be considered here is what type of
transactions are covered by the definition. It also needs to be considered to what extent the
statutory definition advances the purpose of promoting and maintaining competition in the

economy by regulating all economic activities having an effect within the country.

Generally, there are three types of mergers.'?! These types usually have one common feature
namely the likelihood to negatively impact upon the competitive structure of the market.'?

However, the extent to which this happens varies hence the difference in regulatory concerns.'>

The first type of merger occurs between firms having one or more product lines in direct
competition.124 This type is known as horizontal merger. The rationale behind regulating

horizontal mergers was clarified by the US Supreme Court in United States v Philadelphia

120 Section 2 as amended by section 2 of the Competition Amendment Act 29 of 2001.

2! See generally, Gaughan (2007)(note 9 above) 13.

122 See generally Goldberg (2007)(note 1 above) 93.

123 See notes 126, 128 and 130 below.

124 See The Coca-Cola Company/ Cadbury-Schweppes [2000] CTC/M&A/Dec00; Merger of the National Insurance
Company of Zimbabwe Limited (Nicoz) and Diamond Insurance Company Limited (Diamond)
CTC/M&A/May2002; Rothmans of Pall Mall (Zimbabwe) Limited/ British American Tobacco (Zimbabwe) Limited
[1999) CTC/M&As/Sept99. (Both firms were players in the cigarette manufacturing industry in Zimbabwe);
Aykroyd Insurance Brokers/Hunt Adams& Associates (note 46 above); See generally Von Kalinowski J ‘Business

Organizations’ (1979) Antitrust Laws and Trade Regulations ,section 19.02(1).
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125
k

National Ban as being that it ‘produces a firm controlling an undue percentage of the

relevant market, and results in a significant increase in the concentration of firms in that

market... %

The second type of merger occurs between firms with one or more product lines in a customer-
purchaser relationship.'?” This type is commonly known as a vertical merger and is condemned
on the basis that, besides the potential to eliminate an effective market participant, the merger
can foreclose other market participants and results in preferential and often discriminatory

distribution between the firms having a customer-purchaser relationship.'*®

The last type of merger is known as a conglomerate merger and involves firms that do not share
any form of economic relationship either as direct competitors or customer-purchasers.129
Generally, merger control condemns conglomerate mergers on the basis that they might have
some horizontal or vertical elements. However, there is an age old debate as to whether pure-

130
d. Pure-

conglomerate mergers must be subjected to merger regulation and be condemne
conglomerate mergers are those involving parties that are not related in any economic sense and

probably without any possibilities of any horizontal or vertical elements. "'

1> United States v Philadelphia National Bank, 374 U.S. 321, 83 S.Ct. 1715, 10 L.Ed. 2d. 915 (1963).

2% Ibid.

127 Shashi Private Hospitals/PSMI (note 18 above) (a merger between a health care provider and a health insurer).
See generally von Kalinowski (1979) (note 124 above) section 19.02(2)(a).

28 A merger between a customer and a purchaser can result in the establishment of a vertical relationship in which
the customer (supplier) will engage in restrictive practices of exclusionary nature whereby it will prefer the
purchaser over any other similar market participants. See for instance the CTC concerns in Shashi/PSMI (note 18
above) in imposing conditions to the effect that PSMI was not to prefer claims from Shashi patients over other
hospitals as well as directing its medical insurance holders to go to the same hospital.

129 Falcon Gold Zimbabwe/ Cellular Systems [2002] CTC/M&A/Oct02. See generally FTC v Procter and Gamble
Co., 386 US 568, 577 (1967). See also Standridge LW and Santopieto AR ‘Regulating the Pure Conglomerate
Merger: Important Legislative Task or Useless Exercise?’” (1979) 30 Syracuse Law Review 607,608; Korah V ‘The
Control of Conglomerate Mergers in the United Kingdom’ (1970) 15 Antitrust Bulletin 761.

130 Gee generally Standridge and Santopietro (1979) (note 129 above); Korah (1970) (note 129 above) 759.

131 See generally for definition of a pure conglomerate mergers, Standridge and Santopietro (1979)(note 129 above)

608.
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The first scenario provided by the definition, that is, ‘of a competitor,” refers the acquisition or
establishment of a controlling interest over the whole or part of a business of a competitor. This
contemplates a horizontal merger and hence it can be stated that the legislature expressly intends
the Act to apply to such types of mergers. As indicated above, this is no surprise given that
horizontal mergers pose the greatest threat to competition. The second scenario provided by the
definition refers to the whole or part of the business of a supplier and or customer. Again there
appears no doubt as to what the legislature intended as this indicates a vertical merger. This
leaves the third scenario: the acquisition or establishment of a controlling interest over the whole
or part of the business of an ‘other person.” Following that the first and second scenarios denote
horizontal and vertical mergers respectively the question is whether it is correct to assume that
the third scenario should be taken to denote a conglomerate merger being the last unattached
type? Did the legislature intend to cover all types of mergers or only those that pose a
competition threat? It is submitted that the answers to these questions lie in the interpretation of

the phrase ‘or other person.’

The Ex parte Caledonia opinion"” inter alia, explored the matter regarding the interpretation of
the ‘or other person’ element of the statutory definition of a merger in Zimbabwe. It raises the
question as to what type of mergers are contemplated by ‘or other person.” It may be asked
whether the phrase is a mere confirmation that the Act applies to horizontal and vertical mergers

or rather that it goes beyond those two to include pure-conglomerate mergers as well.

Ex parte Caledonia made an attempt to clarify the definition of corporate mergers as provided in
the Competition Act. This followed a communication by the CTC to two companies registered in
Zimbabwe, Caledonia Holdings (Africa) and Blanket Mine that an agreement concluded between
their respective controlling companies for the sale of shares constituted a notifiable merger in
terms of the Act.'”” Blanket Mine operated a gold mine near Gwanda in Zimbabwe and all its

issued shares were owned by then Kinross Holdings Zimbabwe (Private) Limited now Caledonia

132 gy parte Caledonia (note 28 above).

133 Ibid, 1.
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134 . )
Caledonia was in

Holdings Zimbabwe (Private) Limited, an entity registered in Zimbabwe.
turn wholly owned by Blanket (Barbados) Holdings Limited, a Barbados registered company
which was itself owned by Kinross Gold Corporation of Canada.'* In 2006, Kinross sold all its

issued shares in Blanket Barbados to Caledonia Holdings Africa of Canada.'*

The effect of the above transaction was that the shares of Blanket Barbados were transferred
from Kinross Gold of Canada to Caledonia Holdings Africa."*” The ownership of the gold mine
situated in Zimbabwe also changed hands.'*® Although these transactions were conducted outside
Zimbabwe, the effect thereof was a change in the ultimate shareholding and control of a
company in Zimbabwe that have economic interests in a gold mine near Gwanda.'” There was
no notification of the merger hence the CTC wrote to the Zimbabwean firms informing them of
its intention to impose a penalty for non-compliance with the statutory requirement.'* The
parties then sought a legal opinion that was presented to the CTC and was accepted with the
consequences that it had laid the foundation for the notion that mergers that are neither

horizontal nor vertical are not covered by the statutory definition.'"'

In determining the whether the transactions were covered by the statute as notifiable mergers the

opinion focused on (i) the application of the Competition Act and (ii) the definition of merger.

(i) The Application of the Act

B4 Ex parte Caledonia (note 28 above) 1.

% Ibid.

1 Ibid.

57 Ex parte Caledonia (note 28 above) 1.

" Ibid.

% Ibid.

140 Section 34A (3) provides that ¢ the Commission shall impose a penalty if the parties to a merger (a) fail to give
notice of the merger as required by subsection (1), (b) proceed to implement the merger without the approval of the
Commission.” Subsection (4) provides that such a penalty * may not exceed ten per centum of either or both of the
merging parties’ annual turnover in Zimbabwe as reflected in the accounts of any party concerned for the preceding
financial year.’

141 §ee UNCTAD A Tripartite Report (2012)(note 75 above) 182; Kububa (2009) (note 6 above) 4.
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The application of the Act was discussed above and will not be repeated here.'** This section
will concern the aspects relating to the application of the Act only to the extent that it impacts
upon the statutory definition of a merger. As indicated, section 3(1) provides that the statute
applies to ‘all economic activities within or having an effect within the Republic of Zimbabwe.’
The relevant question is what does ‘all economic activities’ mean within the context of the
statutory definition? Does ‘all economic activities’ only relate to certain types of mergers that
have an effect on competition within the country or does it refer to all types as long as they have

a similar effect?

Although the Ex parte Caledonia opinion disputed the Act’s application to the transaction
concerned on the basis that, inter alia, it was externally concluded and as such the statute did not
have application,'*® it correctly pointed out that the presence of an economic activity is not the

litmus test for conferring jurisdiction on the statute.'**

The question that ultimately needs to be
answered is not whether there was an economic activity having an effect on competition within
Zimbabwe but rather whether such an activity resulted from a transaction that constitutes a
merger as defined. It is this aspect that raises the issue as to what types of mergers are covered by

the statutory definition.
(it) Defining a merger
The question is what types of mergers did the legislature intend to regulate as covered by the
definition in section 27 Is it only between economically related entities or between any entities

for as long as they have an effect on competition within Zimbabwe?

It is not in issue that section 2 applies to horizontal and vertical mergers. It may however be

asked whether it is limited to only these types to the exclusion of pure-conglomerate mergers

142 See 3.2 above.
143 Ex parte Caledonia (note 28 above) 3 par.6.

144 1bid, 3.
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even if the latter has an effect on competition within the economy of Zimbabwe. If so, it may
further be asked whether this is what the legislature intended, namely, providing a definition that
creates a statutory gap in merger regulation? Ex parte Caledonia interpreted the phrase ‘or other
person’ as used in the definition as referring only to any such person who falls in the same
category as competitor, supplier or customer.'* Accordingly, it stated that the legislature
intended the statute to apply to horizontal and vertical mergers and only to pure-conglomerate
mergers to the extent that they have either horizontal or vertical effects.'*® This interpretation is

premised on the eiusdem generis rule."*’ This rule was stated as follows by Cockram:

Where a list of items which form a genus or class is followed by a general expression, the general

expression is, in the absence of a contrary intention in the statute, construed eiusdem generis to include
148

only other things of the same class as the particular words.
Applying this rule, the opinion concluded that the definition refers to ‘competitor, supplier,
customer or other person’ implying that the general expression ‘or other person’ only refers to
those in the same class as a competitor, supplier and customer.'* In other words, the definition is
only limited to horizontal and vertical mergers as they involve competitors, suppliers, customers
and ‘other persons.” According to this interpretation, the intention of the legislature was to limit
the application of the statute to only those ‘economic transactions’ between ‘competitors,
suppliers, customers and similar persons.’'™® This effectively excludes pure-conglomerate
mergers from the definition of mergers that must be notified and scrutinized by the CTC as well

as limit the application of the statute in general.

It is submitted that the aforementioned could not have been the legislature’s intention for the

following reasons: Firstly, it has been shown that the Act’s aim is to promote and maintain

95 By parte Caledonia (note 28 above) 6.

146 1hid 3, par 6. See note 141 above.

147 Also known as the ejusdem generis rule.

148 Cockram G The Interpretation of Statutes (3" ed) (1987) 154. See further Quazi v Quazi 1980 AC 744, 807-8;
Sacks v City Council of Johannesburg 1931 TPD 443; S v Makandigona 1981 (4) SA 439 (ZAD).

49 py parte Caledonia (note 28 above) 6.

OUNCTAD A Tripartite Report (2012)(note 75 above) 82. italics added.
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competition within the economy of Zimbabwe through effective merger regulation. Effective
merger regulation entails that there must be a system in place capable of ensuring that any
‘economic activity’ having an effect in Zimbabwe or any substantial part thereof is scrutinized
by the CTC. The term ‘economic activity’ is broad enough in its ordinary sense to encompass all
the three types of corporate merger transactions, namely horizontal, vertical and conglomerate
mergers. Thus on this point there is nothing to suggest that the legislature intended to limit

economic activities in the form of mergers to only two of the three types of known mergers.

There might not be a clear provision to determine which types of mergers are covered under the
statute but one thing is clear, and that is that the legislature intended to provide a statute with a
mechanism to promote and maintain competition within the economy of Zimbabwe through,
inter alia, the regulation of mergers. It is then inconceivable that the same legislature in the same
statute could have ‘intended’ to limit merger regulation to only two of the three known merger
types given that they all pose equally harmful threats to achieving the goal of promoting and
maintaining competition in Zimbabwe. It is thus submitted that there is ample evidence to

suggest that conglomerate mergers are covered by the definition.

The phrase ‘or other person’ can be construed as a catch all phrase that is meant to capture all
other forms outside those specified as between competitors, suppliers and customers. If the
legislature really intended to maintain the same line of persons, it is submitted that it would have

used the word ‘and’ not ‘or.” ‘And’ means ‘in addition to’

and in this case suggesting in
addition to competitor, suppliers and customers whereas ‘or’ suggests a diversion from the list.
Thus the use of ‘or’ entails that the legislature intended to expand the list to include even those
persons outside the specified list. There is nothing in the statute to suggest that such a
construction is wrong. In fact, it is submitted that there is ample evidence to support it. The
objectives of the statute are clear in their indication that the statute is meant to bring under the
CTC’s scrutiny, as many transactions as possible, as long as they are ‘economic activities’

having an effect on the Zimbabwean economy and aimed at promoting and maintaining

competition within the economy.

151 See The Free Dictionary, available at http://www.thefreedictionary.com/AND, (accessed 21 December 2012).
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In 2001, the principal Competition Act was amended to, infer alia, improve merger regulation.'

The Amendment Act, in addition to inserting the current definition of mergers, introduced a
compulsory pre-merger notification regime in which all mergers meeting a set threshold need to
be notified to the CTC before implemented.153 The rationale behind this requirement is clear: to
bring to the attention of the CTC as many corporate transactions as possible. This signalled the
legislature’s intention to expand the application of the statute in merger regulation, an intention

that would be in vain if the definition of the merger is applied restrictively.

Statutory interpretation techniques or rules, as they are referred to, are meant to find the meaning
of words and phrases used in statutes so as to help arrive at the intention of the legislature when
enacting the statute.””* Anyone purporting to be interpreting the meaning of words and phrases
used in a statute must therefore strive to bring the words and phrases close to the intention of the
legislature as can be ascertained and to avoid overstepping this function or pushing it too far for
this can defeat the intention of the legislature. Thus the legal opinion in Ex parte Caledonia in
interpreting the statutory definition of a merger, applied the eiusdem generis rule to define the
phrase ‘or other person.” However, it is the writer’s considered view that the rule was misapplied

and the statutory definition of merger was misinterpreted.

It is submitted that the guiding factor in judicial decision making must be that each case turns
upon its own facts. As such, the question of whether the acquisition of Blanket Mine by
Caledonia Holdings should have been notified might be decided by other factors as correctly
pointed out in the opinion regarding who was to notify.155 However, barring any technicalities in
formalities, the conclusion that the statutory definition covers only mergers between parties

sharing an economic or similar relationship to the exclusion of non-related entities is misleading

152 Competition Amendment Act 29 of 2001 substituted the merger definition in section 2(1) of the Act and inserted
Part IV on pre-merger notification into the Act.

133 Section 12 of the Amendment Act introduced Part IV into the Competition Act.

'** See R v Takaendesa 1972(4) SA 72 (R.A.D).

155 By parte Caledonia (note 28 above) 6.
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and must not be used as a precedent for it is submitted that, it is simply a bad one. Any slight

indication that the legislature intended such approach must be eliminated from the statute.

The application of the rule in determining the meaning of the phrase ‘or other person’ as used in
the statutory definition of a merger results in absurdity as it would mean that only economic
activities having an effect on the economy of Zimbabwe in the same class as competitor, supplier
and customer would constitute a merger whereas other economic activities with similar effect on
the economy of Zimbabwe which are not in the same genus or class as ‘competitor, supplier,
customer” would not constitute a merger.”® It is submitted that there is enough ammunition
provided in the statute to determine the extent to which the legislature intended the statute to
apply in general and the types of mergers covered in particular. As such, the application of the
eiusdem generis rule was not proper as it had the effect of creating an artificial gap in the
statutory merger definition. The rule should not be applied as a general rule of application but

157

rather cautiously °' to avoid misinterpretation of statutory provisions. In particular, in

constructing the meaning of ‘or other person’ as used in section 2 ‘it must be remembered that
the eiusdem generis rule is only one of many rules of construction; it is not to be invoked

automatically whenever general words follow particular words.”'*®

136 See also Claudius Murawo v Grain Marketing Board SC27/09 (2008) 7-8 where the SC in a labour case rejected
the application of the eiusdem generis rule as resulting in absurdity. The Court noted that applying the rule would
mean that ‘activities inconsistent with the express or implied condition of his contract or employment which are in
the same genus or class as “’incitement, intimidation (and) indulging in disorderly behaviour” would constitute acts
of misconduct whilst other “activities inconsistent with the express or implied condition of his employment” which
are not in the same genus or class as “incitement, intimidation (and) indulging in disorderly behaviour” which —
could be more serious activities, would not constitute acts of misconduct.” See further Madhuku L An Introduction
to the Zimbabwean Law (2010) 155(‘rule does not apply if it defeats the clear purpose of the legislation or is
contrary to the clear intentions of the legislature.”)

157 See Rex v Nolte 1928 AD 377, 382 (the rule itself is not one that has to be applied with caution, and is not of
general application.)

138 §'v Makandigona 1981 (4) SA 439 (ZAD) 443H-444A.
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Probably the opinion and its seemingly growing influence and acceptance'™ that the legislator
intended to exclude pure-conglomerate mergers from the ambit of the statutory definition can
find some solace in what Standridge and Santopietro termed the lack of uniformity on opinions
regarding the economic effects of conglomerate mergers within the economics literature.'®
Some authors maintain that even during increased periods of merger activities (so-called merger
waves), there is little evidence that conglomerate mergers pose danger to either economic
concentration or results in anti-competitive practices.161 However, there are still other authors

who maintain that a conglomerate merger equally poses a threat to competition.'®

A merger involving firms operating in unrelated markets and sharing no economic activity
normally raises eyebrows as to the rationale behind it. As opposed to horizontal and vertical
mergers, conglomerate mergers may not be motivated by the need to rationalize operations and
as such they have the potential to affect both efficiency and production capacities of merging

163

parties. ~ Thus it is important to regulate them to ensure that they are not contrary to public

: 164
Interest.

Given the role of public interest considerations in Zimbabwean merger regulation, it
is thus increasingly difficult to imagine any reason why the legislature can be said to have

intended to exclude conglomerate mergers from the purview of the statute.

It has been shown that the legal opinion in Ex parte Caledonia Holdings which laid the
foundation for accepting that the definition of mergers in section 2 does not cover pure

conglomerate mergers is not only in contrast to the greater objectives of the statute but creates an

'3 This acceptance that the Act does not apply to pure conglomerate mergers is disputed by this writer.

160 Standridge and Santopietro (1979)(note 129 above) 608.

18! See for instance, Markham J Conglomerate Enterprise and Public Policy (1973); Seiner P Mergers: Motives,
Effects, Policies (1975); Lorie JH and Halpern P ‘Conglomerates: the Rhetoric and the Evidence’ (1970) 13 Journal
of Law & Economics 140.

192 See generally, Federal Trade Commission (FTC) Economic Report on Conglomerate Merger Performance
(1973); Mueller WF ‘Conglomerates: A ‘Non- Industry’ in Adams W (eds.,) The Structure of American Industry
(1982) 442 Korah (1970)(note 129 above) 762 (since involves firms in unrelated activities, might provide less scope
for rationalization hence operate against public interest.

193 See Korah (1970)(note 129 above) 762.

164 See Von Kalinowski (1962) (note 602above) 829.
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artificial gap in the statutory definition of a merger. There is no evidence to support a
construction that limits the application of the statute to conglomerate mergers that are ‘economic
activities’ having an effect on the economy of Zimbabwe. On the contrary, the promotion and
maintenance of competition in the economy of Zimbabwe requires that every corporate

transaction meeting the prescribed thresholds must be notified and scrutinized accordingly.

However, regardless of the point of view that one might adopt, it is submitted that there is a need
to clarify the statutory definition of a merger in Zimbabwe to avoid theorising on such a crucial
matter given the absence of judicial jurisprudence in the area of merger regulation that might
assist in interpreting such phrases as ‘of another’ as used in the statutory definition of a merger.
The proposed clarity to this provision is a subject of later Chapters. Suffice to state here that the
legislature needs to provide a clearer definition that can only provide one conclusion, that is, the
statutory merger definition is wide enough to cover all types of mergers so as to give effect to the

objective and purpose of the entire statute.

This study will thus assume the position that the statutory definition provided in the statute is
broad enough to cover all types of mergers. There is however room for improvement by
providing legislative clarity to put the question to bed once and for all. This clarity is important
because the current definition has already influenced the approach of the CTC who appears to
have incorrectly bought into the opinion that the statutory definition does not cover mergers
outside the vertical and horizontal category,'®or one can say, have created confusion within the

regulatory spheres.

The further question that requires attention and that is critical in assessing the effectiveness of
the merger regulatory system is what actually does the legislature intend to regulate? Of course it

is mergers, but is it mere business transactions or the effects thereof? In other words, is it the

165 See Kububa (2009) (note 6 above) 4 (that the definition does not cover all types of mergers) and Competition and
Tariff Commission of Zimbabwe (CTC) Study on Socio-Economic Impact of Implementation of Competition Policy
and Law in Zimbabwe: Part (1) Mergers and Acquisitions (2006) (unpublished on file with writer) 21 (that it applies
to all types).
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acquisition of a business of another or the acquisition of means that affect competition on the
relevant market? These issues can only be addressed by identifying the core operative element of

the definition.

(b) The acquisition or establishment of a controlling interest

A merger occurs when one or more persons acquire or establish a controlling interest in the
whole or part of a business of another. The application of the Act is thus triggered not necessarily
by the acquisition of the business of another but rather by the acquisition or establishment of a
controlling interest.'® The acquisition of a business or shares is only one of the methods by
which a controlling interest can be acquired or established. A controlling interest is defined as
any interest which enables the holder thereof to exercise through direct or indirect means, the
control over the activities or assets of another.'®” The ultimate element is thus the acquisition of
control. It is therefore the acquisition or establishment of control that is central to merger

regulation.

What is control and why is it important in merger regulation? This issue had received a fair
amount of attention in many jurisdictions where it is also a key component of merger control.'®®
Control is not defined in the statute. Rather the statute provides for a definition of a ‘controlling
interest.”'® The latter in turn makes reference to control. A look at the definition of a controlling
interest shows that it is only an indication of the quality of control that must be acquired or
established for a transaction to constitute a merger. This broader assertion is crucial in that it

gives the definition a broader application and as indicated above,'”” largely extinguishes the need

to provide an illustration of instances of control.'”’

16 UNCTAD A Tripartite Report (2012) (note 75 above) 15.

197 Section 2(1) of the Act.

1%8See also the EC decision in Blokker/Toys ‘R’ Us (note 69 above) par.13.
1% Section 2(1).

7% See 3.3.1.2.(c) above.

171 However, as stated earlier, it is this writer’s view that such an illustration cannot do any harm to the statute as it

will simply aid clarity.
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A statutory provision can be simple but still effective. This is achieved through providing for
broadly formulated concepts especially where the objective and purpose of the relevant statute
are formulated in a broader manner. This is true of the Zimbabwean merger regulating statute,
the Competition Act. However, it is submitted that the effectiveness of a competition statute
cannot be exclusively measured by its provisions as they appear but must also be measured by
the practical realities in the business operating environment. This observation is as important
here as it is important elsewhere in this research, for instance on the question as to whether
public interest considerations must be included in merger control;'’* whether the Zimbabwean
competition authorities need to adopt a lesser standard in reviewing mergers involving failing
firms during crisis periods'”® and crucially on what model is suitable for Zimbabwe. With this

in mind, it is important to consider the concept of control and controlling interest within two

contexts: (a) the merger notification requirement and (b) the protection of competition principle.

The relevance of the concept of control in the context of merger notification has already been

discussed in this chapter.174

However, it is important to provide a recap of the issue in order to
put the current discussion into perspective. Merger notification is crucial in ensuring that the
competition authorities are able to effectively protect the competitive market structure.'” This is
through providing a mechanism that enables them to scrutinise as many transactions as possible
before they are implemented and cause harm to competition.176 This exercise will be futile if

merging parties, who are the subject of the process, are not able to determine when their

"2 See generally Lewis D ‘South African Competition Law: Origins, Content, and Impact’ in Dhall V (eds.,)
(2007)(note 1 above) 340-363, 360-61; Rieecke WD ‘The Competition Act, 1998: An Economic Perspective’ (1999)
67(2) South African Journal of Economics 257; Lewis D ‘The Role of Public Interests in Merger Evaluation’ (2002),
speech delivered at the International Competition Network (ICN) Merger Working Group, (Naples 28-29 September
2002), available at http://www.comptrib.co.za/assets/Uploads/Speeches/Lewis5.pdf, (accessed 28 March 2012);

Hatzenberg T ‘Competition Policy and Enterprise Development: The Role of Public Interest objectives in South

Africa’s Competition Policy’ (2004), available at http://www.competition-

regulation.org.uk/conferences/southafricaO4/Hartzenberg.pdf, (accessed 10 April 2012).
173 See generally Fox (2007)(note 2 above).

174 Note 70 above.

'3 See note 97 above.

176 Ibid.
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transactions must be notified. It is thus important to clarify in as simple terms as possible when a
controlling interest is deemed to have been acquired or established for purposes of

notification.'”’

The second context is the relevance of the concept of control in merger control in general, that is,
in protecting the competitive structure of the market. Control, which is not defined in the Act,
can be described as the ‘possibility of exercising decisive influence on a firm.”'”® This broader
definition is in line with the need for merger regulation to protect the competitive market
structure from potential negative effects of corporate transactions. By acquiring or establishing
control over another firm, an entity will be able to determine how the controlled firm will behave
on the market. This is in addition to depriving the controlled firm of the ability to conduct itself

. . 17
in an independent manner on the relevant market.'”

An independent firm is necessary for the
maintenance of a competitive market structure in that it can resist the incentives of collusive

practices and other anti-competitive practices.

By providing that a merger occurs where ‘one or more’ firms acquire another, the legislature did
not only acknowledge the business reality that more than one entity can jointly acquire another
but that control can be jointly acquired or established and be exercised as such.'®® This
emphasises the observation that the concept of control in merger regulation must be interpreted
widely in order to give effect to the spirit and purpose of an effective competition statute through
merger regulation. A broader interpretation goes beyond considering merger as the acquisition of
ordinary ownership, that is, acquisition of legal ownership by meeting a certain threshold for

such particularly in terms of corporate law,'®' but also through asset acquisition.'™

"7 Currently the definition in section 2(1) does not provide such an illustration.
178 See Blokker/T oys ‘R’ Us (note 69 above) para.13.

" UNCTAD A Tripartite Report (2012) (note 75 above) 15.

"% bid, 16.

'8! The regulation of the acquisition of legal ownership for purposes of corporate law is meant primarily to protect
the interests of the shareholders and creditors of the acquired firm.

182 See for instance, section 2(1) of the Act defining a merger making reference to the fact ‘that a controlling interest

is achieved as a result of”, infer alia, ‘the purchase or lease of the shares or assets of a competitor, supplier, customer

or other person.’
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1."°° This occurs for

Finally, merger regulation provisions are triggered by changes in contro
instance where a transaction results in (a) an entity that was owned by a single firm became
owned by a different firm (owned by A now B), (b) a firm that was owned by more than one
entities became owned by a single entity (from A, B, C and D to A) or, (c) a firm that was co-
owned being individually owned (from co-ownership to joint ownership). The change in control
thus brings about structural changes in the relevant market as the way in which the acquired
entity behaves pre-merger cannot be said to remain as such post-merger. This is because post-
merger it would be influenced by the business models and behaviour of the controlling entities.
Accordingly, without acquisition or establishment of a controlling interest, there are no structural
changes in the market and the concentration of assets or control is unlikely hence the regulatory

authorities are unlikely to be involved.'™

The statutory definition of a merger, though it largely succeeds in providing a broader definition,
still requires some clarity as evidenced from the opinion in Ex parte Caledonia Holdings."
This clarity must take the form of a simple but broader provision. There is thus a need to further

clarify the concept of ‘controlling interest’ as it is provided by the Act.

Having discussed the first aspect of the substantive aspects of merger regulation, the statutory
definition of a merger and highlighted the need for clarity, the next section will focus on the
standard that is employed to determine whether or not to approve the notified merger — the
substantive assessment test. The preliminary issue is what the test actually entails and whether
the test is clearly identified in the Act. Regardless of the aforementioned, it may be asked
whether the test itself is effective in merger regulation within the country’s context, that is, to
promote beneficial corporate transactions that are a necessity in a perennial crisis environment

without prejudicing the competitive market structure.

3.3.2.2 The standard for merger assessment: the substantive assessment test

83 UNCTAD A Tripartite Report (2012) (note 75 above) 15.
'8 Ibid.

185 Ex parte Caledonia Holdings (note 28 above).
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After a transaction that is a merger as defined has been notified, the next step is for the CTC to
determine the fate of the proposed transaction. This determination is essentially an assessment of
whether or not to approve the proposed transaction. To make such an assessment requires
employing a certain standard that assesses the likely competition effects of the concerned
transaction and taking into account any relevant factors and then to determine whether such

factors can neutralise the aforesaid anti-competitive effects.

This assessment is a substantive test for it cannot be based on procedural requirements since a
failure to comply or compliance with the procedural aspects of merger regulation as indicated
earlier'®® cannot be a basis for either prohibiting or approving a merger. Surely basing a decision
as to whether or not to approve a proposed transaction on procedural considerations constitute an
injustice to merger regulation. This is because basing decisions on technicalities would result in
the prohibition of mergers that raises no competition concerns and blocking of beneficial
mergers simply because the parties had not met certain procedural requirements. It is submitted
that this is not what merger regulation intends to achieve hence the legislature provides for

87 Of relevance here is that critical corporate

penalties as safeguards to ensure compliance.
transactions would be blocked without any consideration of the primary objective and purpose of
the Act: promotion and maintenance of competition in the economy through, inter alia, merger

regulation.

'8 See notes 98 and 140 above.

187 Section 34A (3) of the Competition Act. In addition to administrative penalties provided under the Act for non -
compliance (section 34A (3)), there are a variety of remedies that the CTC can utilise in cases of violation of the
notification requirements. Section 30 empowers the CTC to negotiate with any offending party with the view of
disconnecting the offending merger, terminating it or divesting from it. These remedies are normally contained in
conditions imposed as part of conditional approval of mergers. See generally on the use of the remedies by the CTC,
Falcon Gold Zimbabwe/Cellular Systems Limited merger (note 129 above) (CTC approved the merger on condition
that Falcon Gold de merge from Cellular System within 12 months of listing); Colcom/Cattle Company merger
CTC/M&As/Nov03 (merger approved on condition that parties agree to divest from cattle auctioneering business);
Rothmans of Pall/BAT merger (note 124 above) ( approved on condition that, inter alai, BAT dispose of its surplus
cigarette making equipment). See generally on antitrust remedies, Cavanagh E ‘Antitrust Remedies Revisited’

(2005) 84 Oregon Law Review 147.
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Competition statutes have established various substantive assessment tests to be applied by
regulatory authorities.'® The ultimate aim is to assess the likely competitive effects of the
transaction concerned and consider if there exist any circumstances to justify the approval of the
merger regardless of its effects if the circumstances outweigh the said effects. This exercise
involves a delicate balancing exercise.'® The fate of the merger can only be determined after the
completion of this balancing exercise. The ability of any test employed in merger assessment to
give effect to this balancing act is an important factor in providing an effective merger regulatory
system in general and in particular, in the context of Zimbabwe where there is a need to promote
corporate transactions on one hand, and protect the competitive structure on the other hand. The
question is therefore what test is applied in Zimbabwe and whether this test is clearly formulated
in the Act. It may further be asked whether the statutory provisions are generally supportive of

an effective substantive assessment test.

The above issues must be considered within two broad and related contexts: (a) the entire merger
regulatory framework must pull towards a single objective, namely, ensuring the promotion and
maintenance of an effective competition system and, (b) promote beneficial corporate
transactions without sacrificing the principles necessary for the protection of the competition
process. The issue as to what standard is applied in merger appraisal will be considered from two

angles, namely the statutory provisions and thereafter the CTC’s approach.lgo

188 1n the US, the substantive assessment test is contained in section 7 of the Clayton Antitrust Act Ch.323 38 Stat,
730 (19140 as Codified as amended at 15 U.S.C. sections 12-27 as °...the effect such an acquisition may be
substantially to lessen competition or to tend to create a monopoly.’ In the EU, the test is contained in article 2(2) of
the European Council Regulation 139/2004 on the control of concentrations between undertakings OJ [2004] 124/1
(‘the ECMR’) which assesses whether or not the merger (concentration) would significantly impede effective
competition in the common market or part thereof due to the creation or strengthening of a dominant position. In
South Africa, the test is provided in section 12A of the Competition Act of 1998 and basically assesses whether or
not a merger is likely to substantially lessen or prevent competition within a defined market and if it can or cannot
be justified on substantially benefits grounds including public interest.

1% Goldberg (2007)(note 1 above) 94.

%0 The CTC ‘s approach will be derived from mainly executive summaries that are available to the writer given that
the CTC does not publish its decisions in any manner that might provide sufficient detail as the case in other

jurisdictions such as South Africa where decisions of the competition authorities are readily available as reported
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(a) The Act and the test

The Act does not have a particular part that is dedicated to merger regulation.'’ One might point
to the size and comprehensiveness of the South African statute which is about 256 pages in
contrast to the 34 pages of Zimbabwean statute to support the status quo. However, having
merger control provisions housed in one part of the statute is not an alien concept as the Act is
divided into various Parts already. It is submitted that what such an approach will achieve is to
address the issues relating to clarity and promote much needed effectiveness of the statute in
general. A simple statute will still be retained with space to make alterations as and when the
need arises. This point can be illustrated by the untidy current structure of the Zimbabwean
competition statute where it is submitted, some recent amendments relating to merger regulation
appears as patches and out of place. For example, following the 2001 amendment, factors for
determining the likelihood of a merger to substantially prevent or lessen competition were
provided as section 32(4a) when the Principal Act already had section 4 with a subsection (a).
The only difference is that the amendment is bolded. It is submitted that such a structure is
potentially confusing as it become difficulty to cite the said sections.. This does not seem a real

issue until one considers the practical implications thereof.

As stated, after all the theoretical questions as to whether the Act is effective have been
considered and various suggestions have been made, the ultimate question is whether the
intended beneficiaries of such suggestions will actually benefit. If the Act does not prevent, for
instance, mergers that will create a dominant market player capable of effecting price increases
to the detriment of customers and consumers, the question is whether, after such mechanisms are
put in place, such mergers can be prevented and the ability to engage in such practices can be
curtailed. Similarly if the structure of the Act is deemed to be unsuitable, can any change thereto

affect the merging parties’ ability to make use of the merger provisions? As for the regulatory

cases on the respective authorities’ websites, the EU where the decisions of the European Commission are also
reported in Official Journal of the EU and the US where antitrust cases are reported in various in case reports. The
writer exclusively relied on these summaries as they appeared in unpublished reports or studies or availed to him as
unreported and unpublished extracts.

191

Cf. the South African Competition Act of 1998 where Chapter 3 is dedicated to merger regulation and is
promptly headed as ‘Merger Control.’
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authorities, it is submitted that it can be said that as the custodians of the statute they can find
their way through the jungle but the same cannot be said of merging parties. Thus a well-

structured statute becomes a necessity.

By a well-structured statute, it is meant a statute where merger control provisions are housed in a
single Part of the statute as opposed to the current structure where they are scattered throughout
the Act. The current structure makes it difficult for one to ascertain what the actual test for
merger assessment is. This can be illustrated by taking a quick tour through the Act. The long
Title provides that merger regulation is one of the objectives of the Act. Section 2(1) defines a
merger and makes reference to a controlling interest which is not separately defined in the same
section but somewhere else given that the interpretation section is arranged in alphabetical order.
The bulk of provisions relating to merger control are found under the functions and powers of the

Commission.

Section 5 provides that functions of the Commission include ‘to study trends towards increased
economic concentration with a view to the investigation of monopoly situations and the
prevention of such situations where they are contrary to public interest.”'”* The Commission is
empowered under section 28 of the Act to make any investigations as it consider necessary ‘in

193 .
>77 Section

order to ascertain whether any merger has been, is being or is proposed to be made.
30 also gives the Commission the power to negotiate with a view of reaching a settlement with
any person who is involved in a merger or proposed merger so as to ‘terminate, prevent or alter’
any such merger or monopoly situation.'” Following the investigation, section 31 empowers the
Commission to make relevant orders after being satisfied that the merger or proposed merger is
or will be contrary to public interest.”'”

Section 32 provides that:

192 Section 5(1)(d) of the Act.
193 Section 28(1)(b)(i).

194 Section 30(1).

193 Section 31 (2).
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In determining, for the purposes of section thirty-one, whether or not any [...] merger is or will be contrary
to the public interest, the Commission shall take into account everything it considers relevant in the

circumstances, and shall have regard to the desirability of —

(a) maintaining and promoting effective competition between persons producing or distributing
commodities and services in Zimbabwe; and

(b) promoting the interests of consumers, purchasers and other users of commodities and services in
Zimbabwe, in regard to the prices, quality and variety of such commodities and services; and

(c) promoting, through competition, the reduction of costs and the development of new techniques and new

commodities, and of facilitating the entry of new competitors into existing markets.'*®
Provision is further made that:

[T]he Commission shall regard a merger as contrary to the public interest if the Commission is satisfied
that the merger -

(a) has lessened substantially or is likely to lessen substantially the degree of competition in Zimbabwe or
any substantial part of Zimbabwe; or

(b) has resulted or is likely to result in a monopoly situation which is or will be contrary to the public

interest.'”’

And that:

When determining whether or not a merger is likely to substantially prevent or lessen competition the
Commission shall consider any of the following factors as many be relevant-

(a) the actual and potential level of import competition in the market;

(b) the ease of entry into the market, including tariff and regulatory barriers;

(c) the level, trends of concentration and history of collusion in the market;

(d) the degree of countervailing power in the market;

(e) the likelihood that the acquisition would result in the merged parties having market power;

(f) the dynamic characteristics of the market including growth, innovation and product differentiation;

(g) the nature and extent of vertical integration in the market;

(h) whether the business or part of the business of a party to the merger or proposed merger has failed or is
likely to fail;

(i) whether the merger will result in the removal of efficient competition.'*®

196 Section 32(1).
197 Section 32 (4).
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Finally section 36 provides that after receiving an application for authorisation of a merger 199

and after completing an investigation if it considers it necessary, the Commission shall;

(a) grant the authorization sought by the applicant, subject to such terms and conditions as the Commission
thinks appropriate, if the Commission is satisfied that the agreement, arrangement, practice or conduct
concerned is not contrary to the public interest; or

(b) refuse to grant the authorization sought by the applicant, if the Commission is not satisfied as provided
in paragraph (a).

(c) The Commission shall observe the requirements of section thirty-two in determining whether or not any

agreement, arrangement, practice or conduct is contrary to the public interest.**’

The above provisions not only highlight the fact that the merger control provisions are scattered
throughout the statute but also that it is complicated to ascertain the substantive assessment test
used to determine whether or not a merger should be approved. It must be highlighted also that in
none of these provisions is it expressed what the standard for merger assessment is that needs to
be applied. It is thus left to the merging parties to try and figure out what standard is applied.

This dilemma of performing such a task will be discussed below.

(i) What is the test for merger assessment in terms of the Act?

Just a mere perusal of the provisions quoted above shows that the legislature keeps making
reference to ‘an inquiry’ as to whether a merger or proposed merger is or will be contrary to the

public interest.”"!

It may be asked whether the substantive standard for merger assessment is the
public interest test.”*® It is submitted that the closest that one can think of another test is an

assessment as to whether a merger or proposed merger is likely to substantially prevent or lessen

1% Section 32(4)(4a).
199 This application is provided for in terms of section 35 of the Act. Section 35 provides that any person
contemplating to enter into any transaction including a merger that might be affected under the Act must seek
authorization from the Commission before implementing such a transaction.

*% Section 36 (2) read with (3).

*0! See sections 32(1) and (4) and 36 (2) and (3).

22 UNCTAD A Tripartite Report (2012) (note 75 above) 16.
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competition. However, section 32 categorically rules this option out as the substantive test by
providing that this inquiry is but only a factor that is considered when determining whether or
not a merger is contrary to the public interest together with a consideration of whether a merger
is likely to create a monopoly situation.”” It thus appears that the Act provides a public interest
standard as the substantive assessment test. The question then arises as to whether this test is

formulated adequately enough to promote effective merger regulation.

The starting point in the above inquiry is naturally what public interest is for purposes of the Act.
A merger is deemed to be contrary to public interest if it either (a) ‘has lessened substantially or
is likely to lessen substantially the degree of competition in Zimbabwe or any substantial part of
Zimbabwe’** or, (b) ‘has resulted or is likely to result in a monopoly situation which is or will

be contrary to the public interest.’*"

These considerations are only an indication of when a
merger is regarded as being contrary to public interest and not necessarily a clarification as to
what constitutes public interest. Provision is made for a non-exhaustive list of factors as
evidenced from the legislature’s use of the phrase ‘shall consider the following factors as may be
relevant’ in section 32 (4a) that can be considered ‘to determine whether or not a merger is

likely to substantially prevent or lessen competition.’**

However, neither these factors nor any
provision is helpful in answering the question what the concept of public interest entails as used

in the Act.

The legislature did nothing more that refer to the traditional competition test which is an
assessment of the likely effect of the merger on competition, both in what it considers as an
indication that a merger is contrary to public interest and a non-exhaustive list to assess such
indications. A merger is contrary to public interest in terms of the Act if it either lessens or is

likely to lessen the degree of competition in the country or creates or is likely to create a

203 See section 32(4)(a) and (b) of the Competition Act.

%% Section 32 (4)(a).

295 Section 32 (4)(b).

26 Section 32(4) (4a). See also Schuman Sasol/Price’s Daelite 10/CAC/Aug01, 5 and further Kokkoris I and
Olivares-Caminal R Antitrust Amidst Financial Crises (2010) 58.
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monopoly situation.””” As much as the legislature provides for a test that ultimately conforms to
established standards of merger regulation, the basic element of the standard, public interest,
remains largely undefined.”®® Before considering the effects of the undefined public interest

concept, it is imperative to highlight some key features of the competition test.

By using the term ‘likely’ the legislature recognises that merger review is largely a predictive
process where the effects of any given merger are not conclusive.””” However, to avoid absurdity
in the predictive process, the adjudicator is guided by factors that are provided in the statute that

. 210
makes the exercise a reasonable one.

A merger cannot be condemned as being contrary to
public interest simply because it is likely to either lessen the degree of competition or create a
monopoly situation in Zimbabwe. It must do this to a material extent as shown by the use of the

term ‘substantially.’*"!

This position is further strengthened by making reference to ‘competition
in Zimbabwe or any substantial part of Zimbabwe.” Thus to make a reasonable assessment as to
whether the merger is likely to have a material effect on the degree of competition on the entire
or substantial part of the country involves a correct identification of the relevant product and

geographic market.”'?

It is only after correctly identifying the relevant product market that one
can ascertain the likely extent to which the degree of competition can be lessened post-merger.
Similarly, it is said one can ascertain with any degree of reasonableness the extent to which the
merger will affect competition within the country by correctly defining the geographical markets

that are likely to be affected post-merger.*"”

27 Section 32(4)(a) and(b).
28 UNCTAD A Tripartite Report (2012) (note 75 above) 184.
29 See also Schuman Sasol/Price’s Daelite (note 198 above) 5 and further Kokkoris and Olivares-Caminal (2010)
(note 198 above) 58.
20 See Mondi Ltd and Kohler Cores and Tubes v Competition Tribunal [2003] 1 CPLR 25 (CAC) 33 c (the
prediction must not be unsubstantiated speculation).
21 See notes 46,47 and 48 above.
22Gee Lewis (1992)(note 2 above) 4 (the definition of relevant market is significant as a prior step in conducting the
competition analysis).
*" Ibid.
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However, even though the legislature provided for a platform upon which these factors can be
considered, it is submitted the test’s main handicap is the use of an undefined public interest
concept. The public interest concept in the ordinary sense refers to the unorthodox competition
considerations that go beyond the traditional pure economic consideration.”’* In other words,
non-competition factors that underpins in most cases, a broader social, economic and political
policy framework.”'> However, by not defining the public interest concept and using it to refer to
the traditional competition concerns, it is submitted that the legislature struck a dagger into the
very heart of the test and the effectiveness of the system. The failure to distinguish the public
interest concept from the traditional competition concern suggests that the legislature viewed the
two as the same. The implications thereof will be discussed in later parts of the Chapter
especially in reference to the structure of the CTC and how it impacts upon effective merger

regulation.

Whereas it is accepted that laws can only be effective if they are designed to suit a particular

e e . . e 216
jurisdiction’s specific needs,

it is submitted that it is surely not to be accepted that this gives
the national law-maker the ‘Freedom of Rome’ to come up with clearly unacceptable concepts
and definitions that only help in causing confusion. Taking the public interest concept to mean
anything pro-competition might not be a wrong idea but it is not a great one either as this leaves
the entire system at the mercy of abuse. Public interest is public interest regardless of how it is

9217

defined. After all, ‘what’s in a name as ‘definitions do not yield any knowledge about the

real world, but they do influence impressions of the word.”*'®

It has been shown above that the Act does not with any conviction, provide a definition for the

public interest concept as it is used as the test for merger assessment. What is provided is

*!* Lewis (2007) (note 172 above) 359-60.

*13 Tbid.

216 See Fox EM ‘Linked-In: Antitrust and the Virtues of a Virtual Network’ (2009) 43 Internal Law Lawyer 151;
Fox EM ‘Competition, development and regional integration: in search of a competition law fit for developing
countries’(2012) in Derxl et al (eds.,) (2012)(note 35 above) 273-290, 279.

217 Shakespeare W Romeo and Juliet (1599) 11,ii,1-2.

218 Stigler GJ Memoirs of an Unregulated Economists (1988) 94.
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probably a functional definition which is quite problematic given how the concept has been
applied elsewhere’"” and the endless challenges that are associated with an undefined public

. 220
Interest concept.

If it is a functional definition, it may be asked whether it is reflected in the
CTC approach to merger assessment. The CTC has provided a clear hint of what amounts to
public interest in two ways: (a) putting it at the centre of merger regulation and, (b) use of what it
considers as public interest to impose conditions for merger approval. It may be asked whether
this can act not only to clarify this concept but to provide an effective substantive assessment

test.
(b) The CTC approach and practice

In his presentation at a Conference on Competition Law, Economics and Policy in South Africa
hosted by the South African Competition Commission and Competition Tribunal in 2009,
Kububa, the Zimbabwean CTC director, stated that in examining mergers, the Commission first
determines whether or not the merger is likely to substantially prevent or lessen competition in
the country or any substantial part thereof by assessing a number of factors provided in the
Act.**? Then, if it app