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Abstract

In recent years South Africans have become accustomed to the fact that the local
sphere of government is part and parcel of the new democratic structure of govern-
ment in the Republic. Today, all local governments are clothed with a new status, a
new autonomy and a distinctive character with specifically entrenched constitutional
powers and objects. Notwithstanding its newfound importance, all local government
institutions had to be transformed and restructured to fit into an entirely new constitu-
tional framework. Such a restructuring process was an often arduous and time con-
suming process. The restructuring furthermore required an entire overhaul of all
municipal authorities since the new Constitution requires mainly parliament to add
substance to a simple constitutional framework. Parliament has recently completed
its constitutional obligations in respect of the restructuring of local government and a
completely new legal order regulating and managing all local government structures
in South Africa has been developed and enacted. All municipal role players must
now constructively and purposefully implement and enforce the various new legal
requirements.

This new research under the title, The restructuring of Local Government under
the Constitution of the Republic of South Africa, now seeks to systemize and struc-
ture the new local government legal dispensation. Spanning over 22 chapters, this
work covers almost all legal aspects of the new local government dispensation and
addresses, inter alia, aspects such as the new status of local governments, the im-
pact of the Constitution on municipal affairs, the various objectives and challenges
facing all municipalities, the new legal nature of local government institutions, a dis-
cussion of the principles of co-operative government relevant to the local sphere of
governance, a look at the new models of local authorities, the demarcation of mu-
nicipal boundaries, the composition and functioning of local government structures,
the role and importance of traditional leadership in municipal decision making, an
overview of the entrenched powers and functions of municipalities, aspects concern-
ing municipal services and sustainable service delivery, as well as the important

principles relating to  municipal finances and fiscal ~management.
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Preface

Local government, being the sphere of government that exists the closest to the
people of a state, has often been described as the most important sphere of gov-
ernment. Since municipal institutions affect the life’s of all people living within the
territory of a state, they are rightly regarded as the backbone of a balanced democ-
racy and as essential service provides, from the cradle to the grave. An effective and
efficient local government system is therefore of obvious importance. If the local
sphere of government does not work properly then the state in general will not work.
Furthermore, all municipal authorities are inextricably linked to the people of the
state. If a sound and stable local democracy is not ensured, then the state itself is in
danger of collapsing.

With the birth of a new constitutional order for South Africa, the entire local gov-
ernment dispensation had to be restructured and transformed. Contrary to the re-
structuring of the two higher spheres of government, the Constitution of the Republic
of South Africa 1996 only incorporated a simple framework for local government and
mainly left the completion of new local government dispensation to parliament. Par-
liament, mandated by the Constitution, was tasked to enact various new laws in
order to facilitate the new municipal dispensation. All new laws however had to com-
ply with the new constitutional requirements and supreme constitutional demands.
Over the last decade all local government institutions in South Africa were totally
restructured and transformed into a single uniformed system of local governance in
which all municipalities were afforded a new status, new powers and functions and a
new constitutionally entrenched vision of achieving specific municipal objects and to
be generally developmental in nature. This new legal and political system essentially
requires a re-appraisal of the manner and effectiveness in which local governments
fulfil and achieve their constitutional and other related legal duties and responsibili-
ties.

In the new legal dispensation, local government institutions cover the entire terri-

tory of the South African state. This phenomenon is generally referred to as a system
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of wall-to-wall municipal governance. Since municipalities are mainly tasked with
providing essential services to their local residents, they directly affect the lives of all
South African inhabitants. If essential services are provided in a sustainable and
affordable manner, municipalities will facilitate the creation a sound foundation for
economic development, poverty upliftment and the overall creation of a better future
for all. Local governments can however not achieve their new goals on their own and
the support and assistance of the two higher spheres of government is a sine qua
non for any successful local government dispensation. All spheres of government
must work hand in hand to ensure an overall government which fosters a system of
truly cooperative governance, as is constitutionally required. As a whole, local gov-
ernment forms an important link between the people of the state and the highest
political decision-makers. In essence, local governments create a nationwide net-
work that not only links the three spheres of government together but also creates a
laboratory for truly democratic governance and grassroots democracy.

This research was undertaken in an effort to help explain the new legal dispensa-
tion regarding local government in South Africa. The work explains the new legal
requirements and also evaluates the extent to which the new system complies with
the general constitutional obligations. The work further underpins the new partner-
ship between the three spheres of government and sets out the local sphere’s duties
and responsibilities. It also aims to systemise and structure the new local govern-
ment legal dispensation. The work is presented in simple and plain language, which
in turn should facilitate a better understanding of the legal rules and participation of

all role players in the new legal order.

B Bekink
February 21, 2006
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Introduction

1.1 Introduction
It is generally accepted that the interim Constitution and the Final Constitution? of
the Republic of South Africa were milestones in the development of constitutional
law in South Africa. The new constitutional order represents a radical change from a
system of parliamentary sovereignty in the hands of a minority government to a truly
democratic constitutional state. The Constitution is now entrenched as the supreme
law of the South African state, and any law or conduct inconsistent with it is invalid.®

Within this new constitutional dispensation, the government of the Republic has
been divided into three spheres. The Constitution determines that the government be
constituted as national, provincial and local spheres, which are distinctive, interde-
pendent and interrelated.* Each of the three spheres has been accorded specific
constitutional powers, duties and responsibilities. The text of the Constitution deals
mainly with the powers and functions of both the national and provincial spheres
however. The third sphere, or local government sphere, is to a large extent ne-
glected in the constitutional text, since the constitutional drafters have opted to in-
clude only a simple framework for local government. The completion of the legal
framework of the local government sphere was left mainly to the national legislature
and, in some instances, the provincial legislatures.

With the commencement of the interim Constitution on 27 April 1994, local gov-
ernment embarked on a process of transformation from administrative institutions

under the control of provincial authorities in the former apartheid state to a non-racial

200 of 1993, hereafter referred to as the interim Constitution (IC).

Previously the “final” Constitution (FC) was referred to as Act 108 of 1996. It should however
be noted that according to the Citation of Constitutional Laws Act 5 of 2005 any reference to the
Constitution of the RSA must be construed as a reference to the Constitution of the Republic of
South Arica, 1996. No act number is to be associated with the Constitution or any law amending the
Constitution. This change to the reference of the Constitution of the RSA was already pointed out
by constitutional scholars in 1998. Refer to Malherbe EFJ “Die hommering van die Grondwet van
die RSA 1996: Vergissing of onkunde?” 1998 TSAR 140. For purposes of this work, any reference
to the Constitution should be construed as a reference to the Constitution of the RSA, 1996.

3 Refer to s 2 of the Constitution.

4 See s 40(1) of the Constitution.
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and democratic sphere of government. Although the transformation was initiated
under the interim Constitution and the Local Government Transition Act® of 1993, the
restructuring was to be completed under the Final Constitution of 1996 and the sub-
sequent national legislation enacted under the Constitution.

The transformation and restructuring initiative was a long and sometimes difficult
process. Since local government is operational throughout the territory of the state
and affects the lives of all people in a direct and ongoing way, the old dispensation
could not be changed overnight, and provision had to be made for phases of gradual
transformation. The Local Government Transition Act provided for three phases,
during which the new system of local government had to be implemented. The pre-
interim phase lasted until the first elections for local government were held in 1995.
The interim phase commenced after the local elections, held in November 1995 and
in March 1996.° The elections took place in terms of existing laws, but the premiers
of the provinces could promulgate additional regulations. The final phase started with
the local government elections held in December 2000, although not all local gov-
ernment matters mandated by the Constitution were in place. National government
still had to enact various national laws, such as the Property Rates Act’ and the
Municipal Finance Management Act®. These Acts were completed and enacted only
during 2004.

Within the broad constitutional framework, Local Government law is probably one
of the most uncertain and difficult fields of law with which to work. Local Government
law not only encompasses municipal legislative and executive actions, it also oper-
ates within a legal framework where there are national, provincial and local legal
requirements. An aspect that makes this field of law even more complex is the fact
that many of the so-called “old order” laws that were in place before the new consti-
tutional transition was initiated are still in place and still have the force of law. Although
the broad constitutional framework relating to local government law has been finalised,
it is anticipated that legal reforms will continue to dominate the local government legal

scene for many years to come.

> 209 of 1993.

It should be noted here that although all local government elections were to be held in No-
vember 1995, political unrest in certain provinces resulted in the postponement of the election until
March 1996.

" 60f2004.
® 56 of 2003.
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1.2 Research questions and research methodology

In light of the above, it becomes obvious that the Constitution has had a conclusive

impact on and significance for all three spheres of government, particularly for the

various new local government structures. However, the question remains as to what
extent the new legal dispensation of local government complies with the various
constitutional demands and requirements.

In an effort to answer this question, the aim of this research is twofold:

» Firstly, to provide a systematic and clear exposition of the various constitutional
and other national legislative provisions that relate and structure the new local
sphere of governance. The objective is not only to systemise the legal provisions
but also to subdivide the particular field of law so that it becomes more user
friendly and accessible.

» Secondly, to evaluate the extent to which the various constitutional demands and
requirements relevant to the new local government legal dispensation have been
complied with.

In order to achieve these goals, it was deemed necessary to distinguish between the

broad principles or values of the South African constitutional law and the specific key

principles that underpin the new local government legal dispensation. This distinction
is made in this chapter, and both the general principles of the South African constitu-
tional law and the key principles relating to local government are systematically pre-
sented, analysed and explained. Finally, an effort has been made to reconcile and

link all the relevant principles and to create a unified structure for the research as a

whole.

1.3 Founding principles of the new South African constitutional order

1.3.1 Introduction

As was stated above, the new constitutional dispensation of South Africa has

changed the legal and governmental system radically.® For the first time in South

African legal history, the country has adopted a Constitution which not only is en-

trenched as the highest law of the state but which also manifests itself as the founda-

tion of a new South African legal order. In general, the new Constitution is regarded

as an autochtonous constitution which incorporates both universal and uniquely

See ss 1 and 2 of the Constitution.
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home-grown features. Some uniquely defined features include an expansive and
modern Bill of Rights, institutions to enhance democracy, principles of co-operative
government and a separate constitutional court with the necessary judicial authority
to oversee constitutional compliance and protection. The text of the Constitution
furthermore reflects the history of the South African society and therefore provides
an important tool for constitutional interpretation and social development.*®

Broadly speaking, the main aim of the Constitution is twofold. In the first instance, it
explains and creates the various state or government bodies that operate and exer-
cise state powers within the state. It allocates such powers to such bodies and also
determines how such powers must be exercised. Secondly, the constitution protects
individual rights and freedoms and thereby guards against excessive and abusive
state powers. It is important to note at this point that the Constitution not only pro-
tects against unlawful limitation of certain rights but also demands positive state
action to ensure the fulfilment of socio-economic rights. The various state bodies are
divided into three branches, namely a legislative branch, an executive branch and a
judicial branch. Each branch of government has its own powers and functions. Such
powers are generally defined as government authority. Since the new constitutional
dispensation has moved closer to an integrated model of federalism,** government
authority has further been divided amongst three spheres of government. The Con-
stitution specifically states that the South African government is constituted as a
national, provincial and local sphere of government which are distinctive, interde-
pendent and interrelated.'? The judicial authority is vested in a national court hierar-
chy, and both the legislative and executive authorities have been divided amongst
the three spheres mentioned above. In some instances certain powers or competen-
cies are concurrent, and in others they are exclusive.®® A specific determination of
where and in whom a specific authority is vested is required constitutionally. Off all

three types of government authority, legislative authority is generally regarded as the

10

o Refer for example to the preamble of the Constitution.

An integrated model of federalism refers to a system where although powers are divided,
there is still an overarching integration between the various role players.

12 See s 40(1) of the Constitution.

13 Refer specifically to sch 4 and 5 of the Constitution.
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most important.** Such authority influences and impacts on all aspects of the law
and is thus more influential.*

Suffice it to say that in order to understand and exercise the various authorities
within the state, a sound understanding and study of the Constitution is necessary.
The Constitution not only constitutes a nation state or body politic, it also determines
the internal functioning of all state bodies (also known as organs of state), and it
entrenches the rights and freedoms of the entire citizens corps. The South African
Constitution is a written law which establishes the state itself. In Attorney-General v
Dow?® it was mentioned that a constitution paints in broad strokes on a large can-
vass all the institutions of the state. It allocates powers, defines relationships be-
tween government institutions inter se and also regulates the relationship between
the government and the citizens of the state. The constitution concerns itself with
political authority and the exercise of governmental powers. It involves matters of
both substance and procedure.

In order to understand and interpret the text of a constitution, two approaches have
been identified. The first approach, also known as the descriptive_approach, regards
a constitution as a codification of constitutional information. No critical or normative
evaluation is done. In contrast, the value-orientated or normative approach entails
the law/constitutional law of a state being studied critically and is compared against
higher (legal) values within the overall legal dispensation. These values are not cre-
ated by the state at will, but are basic values that have been founded on the will of
the general population. South Africa follows the value-orientated approach to consti-
tutional law. Constitutional law is studied critically and is tested against various val-
ues that have been constitutionally entrenched.'’ In a value-orientated system, the
government is bound by the underlying values incorporated in the constitution, and
therefore the exercise of government authority can generally be justified.*® The un-

derlying values not only create substantive requirements, they also demand specific

4 Refer to Rautenbach and Malherbe (1999) 124.

15 This is not necessarily true for the third sphere or local sphere. According to s 156(1), it would
seem that executive authority is of more importance than local legislative authority. At local level,
legislative authority is dependent on the authorisation of local executive authority. See s 156(2) of
the Constitution.

6 1994 (6) BCLR 1 T.

17 See the founding provisions of s 1 and also the values set out in ch 2 of the Constitution.

18 South Africa is generally regarded as a (social) constitutional state. The Constitution is the
supreme law, and the government is also bound by the law/Constitution.
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procedural requirements.*® Finally, and since the state comprises people with di-
verse political views and ideals, the constitution can be fully explained and under-
stood only within the broad political context, its unique history and the particular
needs and social demands of its people.

1.3.2 Basic constitutional features and principles

In view of the fact that the state is in a much stronger position of authority vis-a-vis
the people living in its territory, various mechanisms have been constitutionally cre-
ated and entrenched in order to protect the individual against excessive or abusive
state actions or conduct and to ensure that the state fulfils its constitutional responsi-
bilities. These principles thus have important implications for all branches exercising
government authority, and are briefly identified below.

1.3.2.1 Constitutional Supremacy

The Constitution proclaims itself as the supreme law of the Republic of South Africa
and also states that any law or conduct inconsistent with the Constitution is invalid.
Furthermore, all obligations imposed by the Constitution must be fulfilled.?° Both
substantive and procedural requirements of the constitution relevant to all govern-
ment authority must therefore be complied with or fulfilled.

1.3.2.2  Constitutional Entrenchment

The contents of the Constitution are also specifically protected or entrenched. En-
trenchment refers to the manner in which the Constitution is protected against un-
controlled future amendments. In general, the South African Constitution is regarded
as an inflexible constitution. Such inflexibility means that although the Constitution
can be amended, such amendments are not easy and require special procedures
and special majorities.*

1.3.2.3  Justiciability

Constitutional supremacy and entrenchment would mean very little if the provisions
of the Constitution were not justiciable. In order for a supreme constitution to be
effective and valuable, the judicial authority of the state must have the power to en-
force the provisions and obligations of the constitution. Under the 1996 Constitution,
the South African courts have been afforded significant powers to enforce the provi-

19
20
21

Compare ss 9 and 35, for example.

See s 2 of the Constitution.

Refer to s 74 of the Constitution. The result of s 74 is that the South African Constitution is
more entrenched in comparison with other legislative enactments.
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sions of the Constitution. According to section 172, a court with appropriate jurisdic-
tion “must declare that any law or conduct that is inconsistent with the constitution is
invalid to the extent of its inconsistency”.?* Section 172 also provides for various
other powers that a court may exercise when it makes an order that is just and equi-
table in constitutional matters. Appropriate courts also have special inherent pow-
ers.?

Apart from the abovementioned invalidation authority, the Constitution also deter-
mines that: “[a]n order or decision by a court [with appropriate jurisdiction] binds all
persons to whom and organs of state to which it applies”.?* Finally, the Bill of Rights
states that it applies to all law and binds the legislature, the executive, the judiciary
and all organs of state. When applying the Bill of Rights, a court must apply or, if
necessary, develop the common law to the extent that legislation does not give effect
to a right in the Bill. Courts are also obligated, when interpreting any legislation and
when they develop the common law or customary law, to promote the spirit, purport
and objects of the Bill of Rights.?

It should be noted on this point that any law or conduct which ostensibly is incon-
sistent with the Constitution does not become invalid merely because of such appar-
ent inconsistency. An appropriate court must first determine such inconsistency with
the Constitution, whereafter such inconsistency is automatically constitutionally in-
validated.?® It is part of the principles of judicial authority and justiciability that a de-
termination of constitutional inconsistency can be made only by a judicial body with
the necessary legal jurisdiction.
1.3.2.4  Constitutionalism and a Constitutional State
Since the concepts of constitutionalism and a constitutional state are closely related
to one another, they are grouped and discussed together. Constitutionalism symbol-
ises a state that is founded on the basic principles of the law. The government
should derive its powers from the law, and these powers are limited to those powers

determined by the law. Government powers are mostly defined in the form of a writ-

This section should be read in conjunction with s 2 of the Constitution.
Read also s 173 of the Constitution.
See s 165(5) of the Constitution. Special provision for the independence of the courts is also
E)srovided for.
See ss 8 and 39 of the Constitution respectively.
%6 Read ss 172 and 2 of the Constitution respectively.
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ten constitution.?” A constitutional state expands on the concept of constitutionalism,
as it entails that the law is supreme and that even the state is bound by the law. It
should be clear that the South African constitutional dispensation incorporates both
concepts.?

1.3.2.5 The rule of law principle

The rule of law principle is attributed to the English constitutional writer and lawyer
AV Dicey. The rule of law requires a government to act in accordance with pre-
announced, clear and general rules. Oversight of compliance with the law is provided
by impartial courts according to fair procedures. The rule of law therefore stipulates
that no person may be deprived of his or her basic rights through the exercise of
arbitrary and wide discretionary powers of the state; only courts may limit such
rights. Government actions or conduct must be exercised in terms of the law, and the
state is bound by the law. No-one, not even the state, is above the law, and no
power, including state power, may be exercised, unless so authorised by the law.
Actions or conduct without lawful authorisation is unlawful and invalid.

The rule of law principle as incorporated in the South African Constitution thus re-
quires all actions or conduct of the government to be lawfully or legally authorised.
This is often referred to as the legality principle. In order for conduct or actions to
comply with the legality principle, two further aspects must be complied with. Firstly,
there must be a rational relationship between the law and the achievement of a le-
gitimate governmental purpose. Since the state may not act capriciously or arbitrar-
ily, state action without a rational connection is contrary to the rule of law. Secondly,
no state action may infringe on basic fundamental rights, unless such infringement is
authorised in terms of the law itself.?® The principle of the rule of law is specifically

entrenched in the South African Constitution.°

27 Government may not exercise any power or perform no function beyond those powers and

functions conferred upon them by law. In the set context, see Minister of Correctional Services v
Tobani 2003 (5) SA 126 ECD.

The Constitution is supreme, the state is bound by the constitutional provisions and state
E)gowers and functions are defined by the law, including the Constitution itself.

See for example the cases of NNP v Government of the RSA 1999 (3) SA 191 (CC) and also
Pharmaceutical Manufacturers Association of SA v In Re: Ex parte President of the RSA 2000 (2)
SA 674 (CC).

%0 See s 1(c) of the Constitution, which states that: “The Republic of South Africa is... founded
on the following values: ... (c) Supremacy of the constitution and the rule of law”.
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1.3.2.6  Principle of Democracy

South Africa prides itself as a modern democratic state. It is generally accepted that
democracy is universally regarded as an essential element or principle of a true
constitutional state. Democracy in its original sense means that a government can be
legitimate only if it has the consent of the majority of its citizens. Democracy thus
relates to the power of the people. However, the principle does not mean that the
majority has unfettered powers. Majority decision-making only is not democracy.
Even the majority may not limit or take certain rights or principles away. Democracy
thus translates into majority decision-making within a system of predetermined
rights, procedures and principles.®! Since the principle of democracy is specifically
protected in the South African Constitution, any law or conduct inconsistent therewith
will be invalid.®? Three forms of democracy are specifically recognised by the Consti-
tution.*® Finally, one must also look at the principle of constitutional democracy.
Constitutional democracy means that elected representatives in government cannot
adopt legislation freely and without control. The particular constitutional system al-
lows for various checks and balances. Such checks and balances include: free and
fair elections, regular elections, universal suffrage, protection of minority interests,
accountability, openness and judicial oversight. These principles are all present
under the new South African constitutional dispensation.

1.3.2.7 The Bill of Rights and other founding values

It was mentioned earlier that South Africa follows a value-orientated approach to
constitutional interpretation. These values are particularly enumerated in the Bill of
Rights, as well as under the founding provisions of section 1. The South African Bill
of Rights protects various universally accepted fundamental rights, and it specifically
affirms the values of human dignity, equality and freedom. These values are also
emphasised in section 1 and the preamble to the Constitution.®* Apart from the three
core values, the Constitution further incorporates the values of non-racialism, non-

sexism, adult suffrage, a national common voters’ roll, regular elections and a multi-

8 Refer to Numsa and others v Bader Bop (Pty) Ltd and another 2003 (3) SA 513 (CC). People
are protected through certain basic rights, such as the prohibition against slavery, to such an extent
that not even the majority is entitled to allow for such a practice again.

% Read the preamble, ss 1, 2 and 7 of the Constitution.

% The forms are representative democracy, participatory democracy and direct democracy. See
also ss 57, 59, 66, 67, 19 and 19 of the Constitution.

# Referto ss 1, 7, 36 and 39 of the Constitution.
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party system of democratic government that should ensure accountability, respon-
siveness and openness. All powers and state bodies must exercise their respective
powers and functions in a way that complies with such values.**

Finally, the South African Constitution also indirectly incorporates the African prin-
ciple or value of Ubuntu. In the case of S v Makwanyane®® the constitutional court
confirmed that the concept of Ubuntu underlies the new South African constitutional
dispensation. Ubuntu is synonymous with the values of humaneness, social justice,
fairness, rehabilitation and the abolition of victimisation, crime and cruel inhuman
treatment.
1.3.2.8  The Principle of separation of powers
The principle or doctrine of separation of powers is fundamental to almost all consti-
tutional systems. The trias politica, as it is also known, requires that governmental
powers be divided into three categories, namely legislative powers, executive pow-
ers and judicial powers. Each power or authority is then exercised by specific bodies
of state (also known as organs of state). These bodies are then referred to as legis-
lative bodies, executive bodies and judicial bodies. The chief objective of the doctrine
of separation of powers is to prevent the excessive concentration of governmental
powers in one person or body. Separation of powers is specifically provided for in the
new South African constitutional dispensation. Legislative authority is vested in par-
liament, the nine provincial legislatures and also in 284 municipal councils.®” Execu-
tive authority again vests in the president, the nine premiers and the 284 municipal
councils.® Judicial authority for the entire Republic of South Africa is vested in the
courts.® It should be noted that the division of authority is not done on an absolutely
rigid basis, and overlaps between the different branches of government do occur.*
Overlaps provide an important check and balance on the exercise of a particular
power or authority.

% See the founding values set out in s 1(a)-(d) of the Constitution.

% 1995 (3) SA 391 (CC).

37 See ss 43, 44, 104 and 156 of the Constitution respectively.

% Refer to ss 85, 125 and 151(2) of the Constitution.

% 5165(1) of the Constitution.

40 Refer to In re: Certification of the Constitution of the RSA 1996 (4) SA 744 (CC). The court
confirmed that an absolute separation was not required.
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1.3.2.9 Devolution of power and the principle of co-operative government
The new South African constitutional dispensation has evolved into a unique multi-
tiered governmental order. The pre-1994 governmental structure of South Africa
provided for different levels of government, but the lower levels, especially the local
government level, were at the mercy of the national level. No integration or co-
ordination was provided for. The Constitution now provides for spheres of govern-
ment and for specific constitutional principles, ensuring co-operation and intergov-
ernmental relations.** Such provisions enhance features of co-operative federalism
and intergovernmental co-ordination, rather than competitive political conduct. It is
also accepted that the new system has moved closer to a so-called integrated model
of federalism.*? Such a model provides for not only principles of co-operative gov-
ernment, procedures to settle intergovernmental disputes and provincial participation
in the national parliament, it also provides for the devolution of powers or functions
between the various spheres of government.** The devolution of powers or functions
is especially important to the different legislative authorities, since a particular au-
thority can exercise only such authority as is constitutionally allocated to it.** Particu-
lar care must be exercised to ensure that a particular legislator acts within its
authority, as is determined by the Constitution. From the provisions of chapter 3 of
the Constitution, it becomes clear that all spheres of government in South Africa are
constitutionally obligated to assist and support one another. Especially the national
sphere should assist and support the lower spheres.*® Whereas exclusive powers
should not cause problems between spheres, concurrent powers could more easily
lead to internal conflicts. To address such disputes, the Constitution specifically
provides for a mechanism to settle them.*®

Co-operation among spheres is further promoted via the authorisation of spheres
to delegate and assign their powers or functions to other spheres. The Constitution
provides for a general authorisation to delegate executive and legislative functions

L See ss40(1)-(2) and 41(1) respectively.

42 For more on this topic refer to De Villiers (1997) “Intergovernmental relations in SA” SAPL
198 and De Villiers (1994) “Intergovernmental relations: Bundestreue and the duty to co-operate
from a German perspective” SAPL 430. See also Devenish (1998) 109.

In this regard, the South African Constitution provides specifically for exclusive and concur-
rent legislative competencies. Refer to Sch 4 and 5 of the Constitution respectively.
Encroachment by one sphere on the authority of another is unconstitutional, unless the Con-

stitution allows otherwise.
See ss 125 and 154 of the Constitution.
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from one government to another and also to perform agency services for other gov-
ernments.*” Such authorisation is not without limits and must be exercised within the
constitutional mandate. Parliament may, for example, delegate to other spheres any
legislative power, except the power to amend the Constitution.*® Provincial govern-
ments may also assign legislative powers to local governments.*® Lastly, intervention
into and supervision of the affairs of a lower sphere by a higher sphere is also pro-
vided. Since such interventions can have serious consequences, they must be
strictly controlled.®

1.3.2.10 Miscellaneous Aspects

The Constitution furthermore incorporates other provisions that have important impli-
cations for the exercise of government authority within each of the three spheres of
government. Such aspects or provisions include the courts and the administration of
justice, state institutions supporting constitutional democracy,>? security services,>
principles governing the public administration®*, the recognition of traditional lead-
ers®, aspects relating to governmental finance®® and certain general provisions
which inter alia deal with aspects of international law and provide for specific defini-
tions.>” Especially the definitions of agency and delegation, diligent performance of
obligations, national and provincial legislation and organs of state are of particular
importance.*®

1.4 Key principles underpinning the new local government legal dispensation
1.4.1 Introduction

Mention was made above that apart from the totally revised constitutional system in
South Africa, the entire local government dispensation had to be transformed and

restructured under constitutional instructions. Notwithstanding the fact that all local

46
47
48
49

See s 146 of the Constitution.

See for example s 238 of the Constitution.

See s 44 of the Constitution.

S 104 of the Constitution. Note that not only legislative powers can be assigned, executive

Eowers can too. See ss 99 and 126 of the Constitution respectively.
See ss 44, 100 and also 139 of the Constitution.

Ch 8 of the Constitution.

Ch 9 of the Constitution.

* Cchi1il.

*  See ch 10 of the Constitution.

% See ss 211 and 212 of the Constitution.

% Refer to ch 13 of the Constitution.

> See ch 14 of the Constitution.

% See ss 236, 237, 238 and 239 of the Constitution.
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governments form part of the governmental system in the new state and thus must
comply with the overall constitutional requirements mentioned above, municipal
governments have also been invested with unique features and principles that un-
derpin the new local government legal dispensation. The unique features and princi-
ples have been specifically designed to facilitate a restructured and transformed
local government dispensation that would achieve constitutionally defined objects
and that would adhere to certain constitutional demands. In order to evaluate the
extent to which the new local government legal order complies with the constitutional
requirements, it is essential to identify and articulate the various principles and
norms and then to assess the extent of compliance to such principles or norms.
Consequently, the various principles and norms that underpin the new local govern-
ment dispensation are systematically set out below and are briefly examined. Refer-
ence is then made to the relevant chapters of the research where such principles
and norms are discussed and explained more fully. The final chapter then seeks to
reconcile the principles and norms and provides an overall assessment and conclu-
sion.
1.4.2 The creation of a non-racial and democratic local government
dispensation
It is a specific aim of the new constitutional order to create spheres of government
where people of all races would have equal rights and opportunities and where every
citizen has a vote for his or her political representative of choice. The previous local
government system did not allow for such a system, and people were divided be-
cause of colour and race and did not share the same political and civil entitlements.
As the government closest to the people, local government had to establish what is
regarded as the backbone of a new democratic order, where all people of South
Africa are united and are granted equal treatment as human beings. Constitutionally,
no distinction on racial or other grounds is permitted, and the general elements of a
democratic order are promoted. (See chapters 1, 3, 4 and 5 of this work together
with Constitutional Principle (CP) | as set out in Schedule 4 of the interim Constitu-
tion.)
1.4.3 The nature, rights and duties of restructured municipal governments
In the legal system prior to 1994, the legal nature and also the rights and duties of

municipal governments were shrouded in doubt and uncertainty. The new dispensa-
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tion had to rectify such uncertainties and had to clarify the legal nature of a municipal
government as well as its general rights and duties. (Refer to chapter 8 of this work.)
1.4.4 Local government within a system of co-operative governance

In light of the constitutional confirmation that the government of the Republic of
South Africa is constituted as national, provincial and local spheres, local govern-
ment institutions are now undoubtedly part and parcel of the overall governmental
structure of the South African state. The Constitution further demands that all three
spheres are obligated to observe and adhere to certain principles that govern the
envisaged system of co-operative government. Notwithstanding the fact that local
governments are part of the governmental structure, they are often dependent on the
two higher spheres, and thus the principles of co-operative government are of par-
ticular importance to them. (Read chapter 9 of this work.)

1.4.5 The new structure and internal framework for local government

It was integral to South Africa’s constitutional reform that the final Constitution had to
provide for a proper framework for the structures of local government. Since the
entire constitutional dispensation was subject to change, this meant that a new struc-
ture and framework for local government had to be created. The Constitution pro-
vides for only a basic framework for the new structures of local government, and it
was envisaged that national legislation would complete the fuller content of the
framework. Various national laws were indeed enacted, and a new structure and
internal framework for all local government structures was created. The new struc-
ture and framework is of particular importance in ensuring the fulfilment of the ob-
jects and duties of all municipal governments. (Refer to chapters 10, 12 and 15 of
this work.)

1.4.6 New boundaries for local government institutions

The Constitution demands that the whole of the territory of the Republic of South
Africa had to be incorporated within a municipal jurisdiction. This constitutional obli-
gation resulted in both the external re-demarcation of municipal areas as well as the
internal delimitation of municipal wards. Various legal requirements were laid down
in order to facilitate and co-ordinate the establishment of new municipal jurisdictions.
Apart from complying with the legal requirements, municipal boundaries also signifi-
cantly impact on all municipal institutions regarding the effective exercise of their
powers and duties and the fulfilment of their core municipal objectives. (For more on
this point, see chapter 11 of this work.)
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1.4.7 Compliance with the founding values of the Constitution and the
obligations under the Bill of Rights
It is trite law post 1994 that the Constitution of the Republic of South Africa has been
entrenched as the supreme law of the state. It thus follows that all constitutional
obligations or requirements are of particular importance to all spheres of govern-
ment. This is particularly true of municipal governments, which exist and function
closest to the people living within the state as a whole. It therefore comes as no
surprise that municipal governments should pay close attention to the founding val-
ues of the new legal order and also the fulfilment, protection, promotion and common
respect for the fundamental rights that are incorporated in the Bill of Rights as part of
the Constitution. (Read chapter 6 of this work.)
1.4.8 The role and importance of the institution of traditional leadership in
local government
An issue that is somewhat unclear is the precise role and importance of the institu-
tion of traditional leadership in local government structures. Although constitutionally
recognised and protected, the precise role of such institutions has not properly been
defined. It was again left to the national government to expand upon the basic pro-
tection and recognition given to traditional leaders under the Constitution and to
identify their role and importance more clearly. (More details and discussions are
provided for in chapter 13 of this work.)
1.4.9 The allocation of specific powers and functions to municipal
governments
As part of the certification process of the final Constitution, constitutional principles
XX and XXIV respectively required that under the final Constitution, each
sphere/level of government had to have appropriate and adequate legislative and
executive powers and functions in order to fulfil their duties and to function effec-
tively. A clear division of powers and functions between all three spheres was thus
required. It was further also required that a framework for local government powers,
functions and structures had to be set out in the Constitution and that the more de-
tailed provisions regarding such powers or functions had to be determined within
either parliamentary statutes or in provincial laws, or both. Extensive national laws
have been enacted to comply with the abovementioned requirements. (See chapter
14 of this work.)
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1.4.10 Internal functioning and new leadership requirements for local
government
Modern municipal governments are becoming more and more complex in their na-
ture and functioning. Such complexities create new and demanding challenges on
both the internal functioning and the leaders within such government structures. The
new legal framework for local government was specifically tasked with creating effec-
tive and sufficient internal procedures and with ensuring and establishing an effective
municipal administration with a strong and visionary political leadership. (Refer to
chapter 15 of this work.)
1.4.11 Sustainable municipal service delivery
One of the core objectives of the new local government legal order is to create a
system of sustainable municipal service delivery. Without the sustained and effective
delivery of municipal services, municipal settlements will not be able to grow and to
provide for the basic needs of municipal communities. Services and also service
delivery must be accessible, simple and, most of all, affordable. Various legal provi-
sions have been included in the new legal order to ensure and facilitate such a sys-
tem of service delivery to local communities. (Read chapter 16 of this work.)
1.4.12 A new personnel corps for local government
No local government will be able to function properly or to achieve its overall objec-
tives and obligations without a dedicated and properly trained municipal personnel
corps. The Constitution thus specifically determines that all municipal governments
are entitled to employ as many personnel as is necessary to ensure the effective
performance of municipal functions and duties. Under the final responsibility of a
municipal manager, each municipality must therefore employ the required personnel
to fulfil its functions. Many different requirements and legal provisions must be ad-
hered to, however. (See chapter 17 of this work.)
1.4.13 Municipal fiscal management and the exercise of fiscal powers
The proper financial management and the diligent exercise of financial powers are
essential elements of any effective and progressive government institution. Of
course this is also the case within the new local government dispensation. Even
under the interim Constitution it was constitutionally envisaged that the financial
powers of all three spheres of government had to be clearly defined and entrenched
within the constitutional text. Specific provision for appropriate fiscal powers and
functions for the different categories of municipality had also been provided for. Equi-
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table share in mainly national revenue and proper financial management and fiscal
procedures had to be ensured. A comprehensive system has been put in place to
address such important issues. (Refer to chapter 18 of this work.)
1.4.14 Municipal governance and core principles of a new public
administration
The new constitutional order also impacts directly on the manner on which the public
administration in general functions. Since municipal governments are part of the
overall public administration of the South African government, such constitutional
requirements are of particular importance. Apart from basic values and principles
governing the public administration that are entrenched in the Constitution, the new
legal order also determines various other requirements that must be fulfilled within
the new transformed municipal administrations. (Read chapter 19 of this work.)
1.4.15 Principles of municipal development planning, performance
management, capacity building and public participation
The new municipal dispensation incorporates and emphasises the core constitutional
principles of development planning, performance management, capacity building and
the enhancement of public participation in local government affairs. With reference to
the principle of development planning, it will become evident that various aspects of
local/municipal planning requirements have been decentralised to municipal govern-
ments. Proper municipal planning is essential to ensure effective and efficient munici-
pal governments. Because of its importance, integrated development planning has
become a core component of the new legal order.

Performance management and capacity building in turn relate to both the municipal
staff and political components. If performance of municipal role players is not man-
aged and controlled and if the internal capacity of municipal structures are not con-
tinuously strengthened, then municipal governments will hardly be able to fulfil and
comply with their overall constitutional objectives and duties. Municipalities do not
exist or function apart from their respective local communities, however. The main
reason for the existence of local governments is to provide basic services to their
local residents. In order to create and facilitate mutual respect and support, munici-
palities must work hand in hand with their communities to fulfil their obligations.
However, such a relationship can be achieved only if local residents feel that they
are consulted on important issues and that they are included in decision-making
processes. The enhancement of governmental accountability and strengthening of
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public participation in municipal processes and decisions are therefore constitution-
ally protected principles and must be provided for within a framework of certain
minimum standards. (Compare chapter 19 and 20 of this work.)

1.4.16 The new status and relative autonomy of local governments

It was mentioned above that under the new constitutional dispensation all local gov-
ernments have been confirmed as distinctive, interrelated and interdependent
spheres of government. This new inclusion within the overall structure of the state
has significantly enhanced the status and autonomy of all local government institu-
tions. Government spheres are not isolated from one another, however, and are
compelled to function within a broader system of co-operative government. Apart
from the fact that the Constitution distinguishes between the powers and functions of
each sphere, the local sphere is still subjected to the control and supervision of both
national and provincial governments. In many instances local governments are still
lower in rank than their national and provincial counterparts. Such relative autonomy
is mandated by the Constitution itself and is not as a result of a control-hungry na-
tional or provincial government. The relative autonomy of local governments is seen
in the light of ultimately ensuring an effective and efficient third sphere of govern-
ment. (See chapter 7 of this work.)

1.4.17 The essential objects of local governments

The new constitutional dispensation specifically identifies five (5) core objects of
local government in general. The objects are:

» to provide for a democratic and accountable government for local communities

» to ensure sustainable provision of services

» to promote social and economic development

» to promote a safe and healthy environment

* to encourage public involvement in the affairs of local government.

All municipalities are obligated, within their financial and administrative capacities, to
achieve the abovementioned objects. In view of the nature of the objects, it is clear
that they cannot be achieved or addressed in one particular chapter, but rather they
are evident throughout the various chapters of this work.

1.4.18 Developmental duties of local government

Apart from striving to achieve the core objects of local government, all municipalities
are constitutionally obligated to fulfilling certain developmental duties. The principle

of developmental local government basically means that a municipality must manage
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and structure its internal functioning and planning processes in such a way as to
enhance and ensure the basic needs of its community. The provision of basic and
essential services, as well as the promotion of social and economic development are
generally regarded as the core pillars of a generally developmental local govern-
ment. It should, however, be emphasised that local developmental duties cannot be
achieved by municipalities alone and that both higher spheres must be actively in-
volved in creating proper programmes and initiatives that will enhance developmen-
tal progress. (Read chapter 7 of this work.)

1.5 Conclusion

In the chapters that follow, all of the abovementioned constitutional prerequisites, as
well as the extent to which the national government has fulfilled and complied with its
constitutional obligations towards local governments are assessed. Some chapters
deal with more than one constitutional requirement, whilst others with only one. In
each chapter, specific reference is made to the extent of constitutional compliance.
The concluding chapter aims at tying all the chapters together and at providing a
general assessment of the extent to which the entire new local government dispen-
sation complies with the mentioned constitutional imperatives.

Legal developments within the domain of local government law are taking
place so rapidly that a complete and up-to-date reference source is unattain-
able. For this reason, a cut-off date of 30 June 2005 has been decided upon.
Developments and especially legislative amendments after the mentioned cut-

off date are not necessarily included.
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A brief introduction to

local government in South Africa

With the introduction of a new constitutional order for South Africa on 27 April 1994*
the former South African government had to undergo fundamental changes and
reforms on all levels. Not only did the national and provincial governments have to
be revised but, more specifically, the whole of the local sphere had to be transformed
in compliance with the new constitutional mandate.

Both the interim Constitution and its successor, the final Constitution,? replaced the
former system of parliamentary sovereignty with a new system of constitutional su-
premacy. Both constitutions contained comprehensive bills of rights in which the
rights of all people in the country were enshrined.® All spheres of government were
bound by the Bill of Rights, and the Bill of Rights also applied to all law.* A newly
restructured judiciary, with the inclusion of a specialised Constitutional Court, was
given the power and duty to oversee and control full compliance with the new consti-
tutional standards and requirements. The former centralised government was fur-
thermore replaced by a system of government with federal elements in which
significant powers and functions were devolved to provincial and local authorities.
The final Constitution, which completed the negotiated framework of transformation,
established a new governmental structure on three spheres, which are distinctive,
interdependent and interrelated.®> The constitutional text further incorporated many
basic principles and features which underlie the new order and with which all
spheres of government and other organs of the state had to comply in future.® The
basic principles and values embodied in the Constitution have a broad effect and

1
2

The date on which the interim Constitution came into force.

The Constitution of the Republic of South Africa, 1996 which became the supreme law on 4
February 1997.

See the Constitution s 7(1).

See the Constitution s 8(1).

See the Constitution s 40(1).

Some of the basic features are the principle of constitutionalism, the rule of law, democracy
and a system of co-operative government.

5
6
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influence on many other provisions in the Constitution, which are thus important to all
government structures, including local governments. The Constitution thus forms the
foundation for all law within the state.

It is generally accepted that the pre-1993 constitutional dispensation had seriously
damaged the spatial, social and economic environments in which people have lived,
worked and raised their families. This was specifically evident within all municipal
jurisdictions where people’s lives and living standards were affected directly. Argua-
bly the most critical functions of the new local government structure and reform
process are to rebuild local communities and environments and, further, to establish
a new foundation for a democratic, integrated, prosperous and non-racial society.

As was mentioned above, local government within the new constitutional order has
been afforded specific status and is protected as a distinctive sphere of government.
Local authorities are no longer a mere function of national or provincial governments.
Apart from this entrenched status, the Constitution and other relevant legislation vest
local government with specific functions and responsibilities in the process of build-
ing a new democracy and promoting socio-economic development and upliftment.

In light of the above, the importance of local government in the new structure is self
evident. It serves as a counterweight to the concentration of powers on other levels,
it brings the decision-making process closer to the local people, and it is thus better
suited to ensuring public involvement. Local government has often been described
as the cornerstone of ensuring an overall democratic government. It serves as the
level of government that functions the closest to local residents and is involved in the
rendering of essential services that are needed in all walks of life. One can truly
regard a local government as an essential service provider “from the cradle to the
grave”.’

Within the abovementioned framework of the Constitution, local government had to
be transformed into a service delivery-orientated sphere of government, committed
to working with all interest groups and directed at achieving sustainable human set-
tlements with enhanced quality of life. The framework of such transformation was set
out in the White Paper on local government, which was published during March
1998. The White Paper, together with the constitutional requirements, provided the

! Most local authorities provide for clinics and basic health services and also for the creation

and maintenance of cemeteries.
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basis on which the new system of local government had to be established. Within
this framework new legislation was proposed and enacted in order to complete the
overall structure and to achieve the constitutional requirements and objectives. In
retrospect the White Paper was a unique document: it dealt with an entire sphere of
government and served as a mini Constitution for the reform process.

The implementation and achievement of the goals and objectives of the reformed
local sphere of government will require a supreme and constructive effort on the part
of all people in our country. This responsibility is placed not only on the elected rep-
resentatives and other political functionaries but also on the administrative personnel
of local authorities and local residents themselves. Constructive participation on the
part of all is of fundamental importance.

It is submitted that local government within the overall governmental structure of
South Africa is of fundamental importance for stability and success of the state as a
whole. Local government forms the backbone of the newly established democratic
foundation and is also the part of government closest and most directly involved in
people’s day-to-day lives. Every person living within the territory of the state will fall
within the jurisdiction of a local authority and will be directly and indirectly influenced
through the powers and functions of such local authority. A full understanding of the
role, powers, functions, objectives, developmental duties and provisions of services
are thus of great importance for the politicians and local administrators, but they are
more so for the local electorate and inhabitants. The Constitution provides only the
framework for understanding and studying the legal system of local government; the

completion of the system is to be found in various national and provincial laws.
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The origins of urban development
and the early establishment

of local authorities

3.1 Introduction

For most of human history and development, human beings have lived a nomadic
existence. People stayed in one place only for as long as shelter, food and safety
were available. However, with the acquisition of knowledge in agriculture and farm-
ing, many people started constructing shelters or houses of a more permanent na-
ture. This development caused people to move around less frequently, and the first
informal settlements started to develop. In these early settlements almost all people
were concerned with farming activities. With the gradual expansion of these settle-
ments, not all people were needed for farming, and many started rendering other
services within their respective communities. These services quickly became an
important part of a community’s existence and quality of life, and residents of com-
munities soon became dependent on such services. In later developments these
services became so important that communities devised various reliable arrange-
ments to ensure regular and uninterrupted provisions of such services or provision of
goods. These community-based institutions that protected and controlled the provi-
sion of basic and necessary services to the whole of the community led to the forma-
tion of the first informal local authorities.*

During the latter part of the 20th century, people became even more strongly
community based, and the first signs of the enormous urbanisation that was to come
became noticeable. During the main upsurge of urbanisation, many villages, towns
and cities were created. It was generally the responsibility of the various local au-
thorities established within each city or town to ensure the quality of life and also the

provision of sustainable and essential services to the local residents.

For more detail, see Cloete (1997) 1.

41



University of Pretoria etd, Bekink B (2006)

3.2 The general development from farmland into urban settlements
Initially, all land in the world could be regarded as farmland, and urban areas thus
originated from farmland. In order to establish urban developments, farmland had to
be rezoned for residential purposes and had to be subdivided into smaller pieces.?
When a particular piece of land had been subdivided into smaller pieces and after
the construction of a small number of houses, the settlement became known as a
village. With the subsequent increase of people and new developments, some vil-
lages transformed into towns and eventually into modern-day cities. When an urban-
ised area became so big that it comprised a core city together with a number of
satellite towns, such a city became known as a “metropolitan area”. A metropolitan
area is therefore the most expansive form of modern urban development.®

With the creation of the various forms of urban area” it became essential for each
area to establish and manage a specific local authority for that area. Over time these
local authorities became known as “municipalities”, a term that is synonymous with
local institutions created to manage and control urban settlements. The word “mu-
nicipality” originated from the Latin word municipalis. The term municipalis referred to
a city® with some measure of self government and its own decision-making authority,
but which was ultimately still subject to the control of a central government.® In many
modern systems in the world, this final control over municipal authorities is still in
existence within the overall governmental structure of such states.’
3.3 The origin, creation and importance of local authorities
The urban areas of the developing world that were established early provided mainly
an environment where people could live in peace and harmony with one another and
where they felt safe from outside threats. As human settlements expanded over time,

not all people living within that community could make a living out of farming activi-

2 Generally these smaller pieces of land are today known as building stands or residential

erven.
8 Note that in the new demarcated local government system in South Africa, there are six
specifically demarcated metropolitan areas. These areas are discussed and identified later.

Towns, cities, villages, etc.

Urban development of a certain proportion.

6 See Cloete (1997) 2.

! The position is no different in South Africa. Although local governments have been given
distinctive and autonomous status with their own powers and functions, they often still fall under the
final control of higher governmental institutions.

5
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ties, and therefore they started providing other needed services or goods.® It is of
interest to note that early cities or towns existed long before the creation of empires
or states. The early local authorities were therefore to some extent the forerunners of
the many democratic governments that were to follow in later years.? It is also gen-
erally accepted that, depending on the relevant services, local authorities are in the
best position to address and satisfy the needs and expectations of a local commu-
nity.

In comparison with European cities, some dating back hundreds of years, South
African cities and urban developments are young. The oldest urban settlement in
South Africa dates back to 1652, when Jan van Riebeeck established the first port
on the Cape coast.’® After this first step in colonising the Cape, the area known as
Cape Town gradually developed from a small village into a town, then into a city and
finally into the metropolitan area it is today. The development was sparked in 1657,
when a few soldiers of the East Dutch Indian Company were released from their
official services and were allowed to become farmers in the region.** Many of them
settled in the surrounding areas of Cape Town and established various farming ac-
tivities. In 1682 the then Governor of the Cape appointed some of the free burgers
as so-called heemraden. The main function of the heemraden was to settle disputes
amongst the people of the local community. A few years later, in 1685, the first land-
drost*? was appointed, with similar functions to those of the heemraden. During 1779
a group of free burgers living near Cape Town submitted a written petition to the
Council of Seventeen,® in which they requested a larger say and participation in the
government of the settlement. As a result of this petition, a committee of the high
court of justice was established in 1786 to serve as the first local authority for Cape
Town. This committee was indeed the first official urban local authority created in
South Africa.*

8 An indispensable linkage developed between the different services and goods people pro-

vided for one another. Most goods or services could not be maintained and provided for without the
support and availability of many other goods or services. For example, a farmer could not plough or
deliver his produce without a marketplace, roads, or even skilled labourers to maintain or repair his
essential farming instruments.

o See Cloete (1997) 46.

This is also the reason why Cape Town is referred to as the “mother city”.

They became known as free burghers.

Also known as a Magistrate.

The council was the controlling body of the Dutch Indian Company.

1 Cloete (1997) 10.

10
11
12
13
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After the establishment of the early local authorities the country underwent radical
expansion and, when the Union of South Africa was formed in 1910, all four prov-
inces of the Union*® developed similar systems of municipal administration based on
the early system that had been established in the Cape. Local authorities were not
autonomous government institutions, however, but were placed under the control
and supervision of the four provincial administrations.

In the early days of local government development in South Africa, the indigenous
people were mainly nomadic in their existence. Some tribal villages of a more per-
manent nature were established, but not to the same extent as in Western urban
settlements. Most of the local tribes were self sufficient, but with the increase in
population there were inadequate work opportunities and basic services available.
Many ethnic Africans started to move to the developing colonial settlements in the
hope of creating a better life for themselves and their families. However, Native Afri-
cans were not treated equally and, depending on his or her racial background, a
person was treated according to a particular system and according to specific rules
applicable to only that race.® In order to understand and meet fully the challenges of
the new local government structure of South Africa and the demands that the trans-
formation process had to address, it is important to keep the segregation history of
South Africa in mind. Two systems with regard to local authorities were developed:
one for white people and another for non-whites. This policy was responsible for
many of the problems and challenges that face local governments of today and re-
quires redress.

3.4 Conclusion

It is evident that the creation of local governments/authorities was necessitated
through the development of concentrated urban settlements; the rendering of essen-
tial services, and the management of an urban area could then be conducted by a
separate local authority. There are, however, significant differences to the roles,
powers and functions of modern local governments in comparison with those of
years gone by. Modern local governments are much more complex in nature and

function, especially as they form part of the overall governmental structure of a mod-

15 The Transvaal, the Free State, Natal and the Cape Province.

16 Refer to the case of Fedsure Life Assurance v Greater JHB TMC 1999 (1) SA 374 (CC)
where the constitutional court provided a brief background description of the history of local gov-
ernment in SA.
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ern 21st century state. Many of these challenges and complexities will be highlighted

and discussed in the chapters that follow.
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A brief history of

local government in South Africa

4.1 Introduction

A race-based municipal dispensation and the unequal access to and provision of
services and resources to local inhabitants have for many decades been part of
South African constitutional history. The segregation and later more defined apart-
heid policy of the National Party government has left a negative imprint on the coun-
try’s human settlement patterns and municipal institutions. In order to understand,
evaluate and contribute to the new transformation that local government is currently
undergoing, a basic understanding is required of the historical role and background
of local government.

The implementation of a system of segregation on racial grounds was already a
policy of the government of the day at the time when the formal policy of apartheid
was introduced in 1948. It was, however, the Group Areas Act! which instituted strict
residential segregation and the compulsory removal of black people to so-called
“own group” areas that formally confirmed the apartheid policy. Through a process of
spatial separation, various influx control measures and a policy of own management
for own areas, two separate local government systems were introduced.? The policy
of racial segregation was aimed at limiting the extent to which financially and infra-
structurally strong white municipalities would be responsible for bearing the brunt of
the financial burden of servicing and maintaining disadvantaged black local authori-
ties. In achieving this goal, the Group Areas Act restricted the permanent presence
of African people in many urban areas through a pass system and further reserved a
viable municipal revenue base for white areas by separating black and white town-

ships from one another and by permitting industrial and commercial development

41 of 1950 and later amended by Act 36 of 1966.
See the White Paper on Local Government March 1998. Government Notice 423 of 1998 at
21.
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only in certain areas. Furthermore, many black people were removed from land on

which they lived and relocated to “non-white” residential properties.

The system of creating separate living areas for different racial denominations ulti-
mately created a fragmented, dysfunctional and unequal system of local government
in the country. A clear distinction thus developed between many well-serviced and
financially sustainable local authorities in white areas and underdeveloped, under-
serviced and financially poor “non-white” areas.?

Various attempts were made under the apartheid policy to introduce so-called “own
management structures” for black residents at local level. This was done mainly to
try and compensate for the restriction of the rights to which such residents were
entitled and also to try and maintain some measure of political tolerance and law and
order. Some of these attempts are briefly summarised as follows in the White Paper
on Local Government:*

* In certain Bantustans, a limited form of local government was established. Tradi-
tional leaders were given powers over land allocation and development matters in
areas with communally owned land. Some small rural townships were given their
own administrations,” but these administrations were characterised by a lack of
real power.

* During the 1960s “coloured” and Indian management committees were estab-
lished as advisory bodies to white municipalities.

« The Bantu Affairs Administration Act® established appointed Administration
Boards, which removed the responsibility for townships from white municipalities.

e In 1977 Community Councils were introduced. They were elected bodies, but
again had no meaningful powers and only limited resources. As such they never
gained political acceptance and credibility.

* In 1982 the Community Councils were replaced by Black Local Authorities. These
authorities not only lacked a significant revenue base, but from the outset were
seen mostly as politically illegitimate institutions. Most of these institutions were
thus rejected by popular community mobilisation, often peacefully but sometimes

through violent actions.

See City Council of Pretoria v Walker 1998 (2) SA 363 (CC).
See the White Paper on Local Government (1998) at 21-22.
Also known as so-called R293 towns.

45 of 1971.
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In reality the system of own local government was designed only to reinforce the
policies of segregation and economic exclusion. None of the institutions had any real
powers or resources to advance the quality of life of their respective constituents.

4.2 Financial constraints of former local government institutions

From an historical point of view, almost all local government revenue in urban South
Africa was self generated. This was achieved mainly through property taxes and
levies on the delivery of services to residents and local business. This practice of
revenue collection specifically suited and benefited white municipalities, which had
only a small area and small population to serve but a large concentration of wealth
and economic resources to tax. On the other hand almost all black local govern-
ments were financially unsustainable from the start. The segregation policy of the
state barred most retail and industrial developments in such areas. This caused
many black areas to have only a very limited tax base on which to depend and
forced black residents and retailers to spend most of their money in white municipal
areas. Black municipalities were thus deprived of providing for their own income and
could not sustain the needs of their local communities. Equally influential was the
fact that white areas benefited from the existence of proper infrastructure and ser-
vices, while black areas were severely neglected. These inequalities and unfair dis-
crimination led to the mobilisation of many communities against the separate local
government system.’

4.3 Mobilisation against the former local government system

The unequal and unfair system of local government caused many communities in the
early 1980s to mobilise themselves into action against the system. From the begin-
ning of these protest actions local governments all over the country were in deep
crisis. During 1983 the United Democratic Front (UDF) was launched and it specifi-
cally targeted the Black Local Authorities (BLAS). The BLAs served to provide cos-
metic reform and further imposed rent and service charges on townships to increase
revenue. This did nothing but anger communities and ultimately resulted in the rejec-
tion of the BLAs in the mid 1980s. During 1984 the uprising gathered momentum,
and civic and other community-based bodies started to organise themselves. The

main reason for the uprising was the appalling social and economic conditions and

Refer to the White Paper on Local Government (1998) at 22.
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living standards prevalent in the black townships and rural communities. The chief
weapons of the uprising were widespread rent and service-charge boycotts and
specifically targeted consumer boycotts. As the pressure systematically built up, the
government of the day attempted to calm the political tensions by redirecting some
funds to disadvantage areas. A system of ad-hoc intergovernmental grants was
developed to channel resources to collapsing local townships and communities. The
channelling and distribution of these grants was handled by Regional Service Coun-
cils (RSCs) and Joint Services Boards (JSBs), which were established specifically
for such purposes. However, these interventions were seen as too little too late, and
many townships and homeland rural areas effectively became ungovernable.®

The crises that had emerged eventually led to the realisation that a new dispensa-
tion and structure was needed, and this further led to a gradual process of negotia-
tions. Many white-based municipalities started to experience severe financial
constraints and, in order to soften the impact of the organised consumer and ser-
vices boycotts, started to enter into negotiations with township representatives and
civic organisations. Out of these discussions and negotiations it quickly became
apparent that in order to resolve problems many legal constraints had to be ad-
dressed and total transformation of the entire system was needed on a national
basis. The realisation of a system of “one city, one tax base” could be achieved only
through a national legislative reform process. For this reason, many local forums
collectively pushed for the establishment of a national forum to address and debate
local government reforms and issues.®

It is not always realised that it was the crises in local government that contributed
significantly to the overall constitutional reform process which began in 1990 with the
releasing of political prisoners and the unbanning of former banned political organi-
sations. During 1992 the South African National Civics Organisation (SANCO) began
talks with the then National Party Government in order to start a process of overall
restructuring and transformation of local governments in general. These discussions
led to the establishment of the Local Government Negotiating Forum (LGNF) in

March 1993, which served in principal as the main forum for the further negotiations

8

. See the White Paper on Local Government (1998) at 23.

White Paper ibid 23. This was also the first step in creating the Local Government Negotiating
Forum (LGNF) which was to follow later.
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of a new local government system.'® The LGNF will be remembered particularly for

the agreements that were reached on writing off the arrear accounts of many black

local authorities, but will also be remembered for the negotiations and the reaching
of consensus on the Local Government Transition Act (LGTA) of 1993 and the
contents of chapter 10 of the interim Constitution (IC) of 1993.*2 The LGTA and the

IC indeed formed the initial starting point for the reform process of local government.

It should be pointed out that the LGTA did not provide for a complete blueprint of the

new proposed local government system but only sketched out the basis on which the

transformation had to take place.*®
The LGTA envisaged three phases of the transition process of local government.

These phases were:

* The pre-interim phase, which started with the negotiations of the transformation
process and lasted until the first municipal elections.

* The interim phase, which began with the first municipal elections and lasted until a
new local government system had been designed and legislated.

» The final phase, which began with the election of new local government structures
under the newly designed local government system™ set out in the Constitution of
the Republic of South Africa 1996.

4.4 Conclusion

With hindsight, it is obvious from the abovementioned background that the segrega-

tion policy of the past, which lead to the development of two separate systems of

local governance, was not only unacceptable from a political point of view but was
also unsustainable with regard to the provision of services and social upliftment.

Many of the challenges facing municipalities today are directly attributable to the

undemocratic system of the past. The core content of the new constitutional dispen-

sation is specifically aimed at addressing and correcting the negative legacies of the

10 The LGNF comprised sixty representatives, equally divided between statutory (from national,

provincial and local government institutions) and non-statutory delegations. Technical working

groups were also established and tasked with debating and reading agreements on various local
overnment issues.

Y 209 of 1993,

2200 of 1993.

13 In essence the process that was forwarded by the LGTA can be regarded as a locally negoti-

ated transition.

4 See the White Paper on Local Government (1998) at 24.
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past. The extent and success to which such rectification has taken place will be

explained in chapters that follow.
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The process of transformation
and restructuring of

local government

5.1 Introduction

For most of South Africa’s history the final control and management of local authori-
ties has fallen under higher government institutions. Apart from this lack of proper
autonomy, local governments were also racially divided between white local authori-
ties and “non-white” local authorities. This policy ultimately resulted in a political
uprising and drive towards a radical transformation. As was explained in the previous
chapter, many attempts were made during the apartheid system to construct sepa-
rate local governments for different racial groups. These various systems could not
be sustained, however, and the total local government system fell apart. After the
positive outcome of a referendum held in 1989, in which white voters voted over-
whelmingly in favour of political and constitutional reforms, the restructuring and
democratisation process of the whole country was fully set in motion. This process
also set the scene for the restructuring and transformation of local governments
throughout the country.

The initial process of transformation was set in motion by the Local Government
Negotiating Forum (LGNF) in 1993. The LGNF identified the important goal of local
authorities to provide equal and acceptable services to all local communities. It thus
called on all local structures to resume and improve services and to establish the
principle of one municipality, one tax base.*

Despite the general agreement that all local governments and the system as a
whole had to be transformed, such transformation would take considerable time and
effort and could not be achieved overnight. Furthermore, it would have been imprac-

tical and impossible to dismantle the system and institutions that were in place at the

! See Chaskalson et al (2000) 5A-3.
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time.? Provision therefore had to be made for a gradual and properly planned process
of reform.® In order to achieve this progressive restructuring process, the LGNF had
reached agreement between all participants on a specific transformation programme.
The programme was initiated by agreement in the LGNF on the content of the Local
Government Transition Act (LGTA).* The main objective of the LGTA was to facilitate
local government matters during the transition from the formerly racially based system
to a new reformed system of sustainable, uniform and fully democratic local govern-
ment.> From the wording of the Act, three distinct phases of the transition of local
governments were identified.® While the LGTA had structured the transitional process
of local government in the country, it was mostly up to parliament and the Constitu-
tional Assembly, elected under the interim Constitution,’ to complete and enact the
final Constitution of 1996 and also to enact all other national legislation that was
envisaged in the Constitution. This would then complete the interim phase and en-
able the final phase to commence.

In light of the above, three important legislative stages could be identified during
the restructuring process. The first stage was applicable under the provisions of the
LGTA itself. Thereafter, the second stage commenced on 4 February 1997 and was

2 It should be remembered that local governments are directed to provide essential services to

local residents, and such services could not be suspended while a process of transformation was
being implemented.

See Rautenbach and Malherbe (1999) 315-316.

200 of 1993. See the LGTA as well as the content of the chapter on local government as set
out in the interim Constitution of 1993.

° The aim of the LGTA can be found in the long title of the Act, which states as follows: “To
provide for revised interim measures with a view to promoting the restructuring of local government,
and for that purpose to provide for the establishment of Provincial Committees for local government
in respect of the various provinces; to provide for the recognition and establishment of forums for
negotiating such restructuring of local government; for the exemption of certain local government
bodies from certain provisions of the Act; for the establishment of appointed transitional councils in
the pre-interim phase; for the establishment of transitional rural local government structures; for the
issuing of proclamations by the MECs of the various provinces; for the establishment of Local Gov-
ernment Demarcations Boards in the various provinces; and for the repeal of certain laws; and to
provide for matters connected therewith” — the long title was substituted by proclamation no R.65 of
1995 and by s 18(1) of Act 89 of 1995.

These phases were the pre-interim phase, which would commence on the date of the com-
mencement of the LGTA itself and end with the commencement of the interim phase; the interim
phase, which would commence on the day after the elections were held for transitional councils as
contemplated in s 9 of the Act and end upon the implementation of final arrangements enacted by a
competent legislative authority; and the final phase, which would commence on the date of the last
local government elections, to be held in terms of the provisions of the Constitution of the Republic
of South Africa 1996 and the new national and provincial laws applicable to local government, as
mandated by the Constitution. These elections were held during December 2000.

See again the interim Constitution of 1993.
Hereafter referred to as the Constitution.

4

8
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controlled by the LGTA, the IC and also the FC. The third and final stage was con-
trolled in terms of the provisions of the FC as well as the new national, provincial and
even local government laws enacted in accordance with the provisions of the Consti-
tution. Each of these three stages will be referred to in more detail later in this work.
5.2 The restructuring of local government under the Local Government
Transition Act
The LGTA commenced on the 2nd of February 1994, almost two months before the
introduction of the IC. As was stated above, the primary role of the Act was to reinte-
grate and provide the basis for local government structures during the transformation
of the previously race-based municipal system.® From the outset it is important to
remember that the Act was applicable for the entire territory of the Republic of South
Africa, which also included the former TBVC states and other Bantustans.*

In terms of section 3 of the LGTA, many provincial committees were appointed by
the Transitional Executive Committee (TEC) in order to facilitate further discussions
and negotiations during the transitional phases. The TEC was again established as a
control body over the powers of the former administrators of the provinces.™* All
powers of the provincial administrators could be lawfully exercised only in concur-

rence with the relevant provincial committee.'® Any disputes that the parties could

o See also Gcali No v MEC for Housing of Local Government, EC 1996 (4) SA 456 (TkS).
10 See the case of the ANC v Minister of Local Governmnet and Housing 1998 (3) SA 1 (CC)
where the court held that the restructuring of local government could be effected in terms of the
LGTA only and the import thereof was that only the national Parliament would be competent to di-
rect the transformation of local government until the time period identified in s 245(1) had elapsed.
The section and the process of transition in local government did not mean that for other purposes
the provisions of ch 10 of the Constitution had no effect. The argument that local government estab-
lished in terms of the LGTA after elections had been held was not local government contemplated
by ch 10 was therefore misconceived. See para F-H at 12.
1 The TEC was established in terms of Act 151 of 1993. Later the reference to administrator
was substituted with the MEC responsible for local government in each province. See also the case
of Executive Council, Western Cape Legislature v President of the RSA 1995 (4) SA 877 (CC).
For more on this refer to the case of Gardener v East London Transitional Local Council 1996
(3) SA 99 (E). The background to the case in terms of the Act is that the Greater East London Local
Government Negotiating Forum (“the forum”) had been established, comprising statutory local gov-
ernment bodies, political parties and other interested organisations. On 4 November 1994 the forum
reached agreement (“the agreement”) on the establishment of the East London Transitional Local
Council (the first respondent). Clause 11(iii) of the agreement provided that the post of town clerk of
the Transitional Local Council had to be advertised and filled in accordance with the provisions of
the Profession of Town Clerks Act 75 of 1988, and the Municipal Ordinance 20 of 1974 (C). The
salary and fringe benefits of the town clerk would be in accordance with directions issued by the
Board on Remuneration and Service Benefits of town clerks. Clause 11(iv) stipulated that “until
such time as the post of town clerk is filled, the Transitional Local Council shall appoint the town
clerk of the former Municipality of East London as acting town clerk and he shall be remunerated on
the same basis as he was prior to the establishment of the Transitional Local Council or in accor-
continued on next page
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not resolve themselves were referred to a special Electoral Court for final adjudica-
tion.

According to the LGTA, the National Minister, which the Act defined as the Minister
for Provincial Affairs and Constitutional Development,** was empowered to issue
regulations concerning any matter referred to in terms of the Act.'® However, regula-
tions could be issued only after consultation between the Minister and administrator
of a province.

Part IV of the Act contained provisions directed at the pre-interim phase specifi-
cally. The goal was to achieve a 50/50 statutory/non-statutory formula for the nomi-
nation of members to the various transitional structures that were envisaged by the
Act. In compliance herewith, many previously excluded representatives of local
communities and other interest groups were for the first time involved in the proc-
esses of local government affairs.’® In general, the different negotiating forums
served as vehicles for the creation of transitional local structures which were to func-
tion prior to the holding of the first democratic local elections planned for November
1995. Many different functions and powers were afforded to the negotiating forums

and if a decision of a forum was taken in compliance with the requirements of the

dance with the matter prescribed by the Board on Remuneration and Service Benefits of town
clerks”. The second respondent (the Administrator) exercised the powers vested in him by s 10 of
the Act and gave effect to the agreement by Proc 79 of 1994 (EC). The Court held that in terms of
clause 11(i) the employees of the disestablished local government bodies were transferred to the
service of the first respondent on conditions of service not less favourable than those previously
enjoyed and that, since the agreement contained no specific provision regarding the executive offi-
cers and other employees of the East London Municipality, it was implicit that they should retain
their corresponding positions in the first respondent, that was with the exception of the town clerk
whose post had to be advertised and filled in accordance with paras (iii) and (iv) of clause 11. As to
(a), the Court held that in terms of s 10(3) of the Act “a proclamation” could provide for the dissolu-
tion of any local government body, including the transfer or admission of persons to or in the service
of any transitional council, subject to conditions not less favourable than those under which they
served and applicable labour law. S 10(3)(i) stipulated further that “a proclamation” could provide for
“the protection of the rights and benefits, including the remuneration, allowances and pension bene-
fits, of employees of a local government body, subject to applicable labour law and due consultation
between employer and employee bodies”. This protection did not extend to the guarantee of the
status of any executive officer in any of the affected local government bodies as it would be incom-
patible with the objects of the Act. The applicant had lost his status of town clerk but his employ-
ment was otherwise firmly protected by applicable labour law and, as to his conditions of service
(apart from status). This conclusion accorded with the objectives of the Act, viewed in the light of
the relevant socio-economic and political considerations which had given rise to the legislation.

13 See Chaskalson et al (1999) 45 A-4.

14 See the definitions in the Act in s 1. The definition of the term minister was amended in 1995
to refer to the minister of Constitutional Development and Local Government.

* Sees 12 of the Act.

®  See the case of Munisipale Raad van Bainsvlei v Premier of Province of OVS 1995 (1) SA
772 (OPA).
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LGTA, the administrator was bound to adhere to such a decision. If disputes arose
between an administrator and a forum they were referred to independent mediation,
which was later substituted by a process of arbitration.*’

Part V of the LGTA was again directed at the interim phase. Transitional structures
were now in place and were named as transitional local councils or transitional met-
ropolitan councils in local or metropolitan areas respectively. In every metropolitan
area there was an overarching metropolitan council which had to perform specific
functions for the whole area and a number of substructures of that metropolitan area,
which, in turn had specific functions in that area.'® The LGTA also specifically de-
fined a metropolitan area as follows:

“Metropolitan area — means any area —

(a) comprising the areas of jurisdiction of multiple local governments;

(b) which is densely populated and has an intense movement of people, goods

and services within the area;

(c) which is extensively developed or urbanized and has more than one central

business district, industrial area and concentration of employment; and

(d) which, economically forms a functional unit comprising various smaller units

which are interdependent economically and in respect of services.”*
The LGTA also established a specific demarcation board for each of the provinces of
the country. These demarcation boards had specific functions, namely to investigate
and make recommendations regarding the demarcation of any area of a local gov-
ernment.?° After the consideration of all written representations from the demarcation
board and other role players, the administrator/MEC was empowered to delimit spe-
cific areas and to predetermine powers or functions through the issuing of proclama-
tions.?! The Act further provided a broad framework for the first local government

elections for the transitional metropolitans, councils and sub-councils. These elec

7" See Town Council of Lichtenburg v Premier of North West Province 1995 (8) BCLR 959 (B).
18 See Cloete (1997) 32. The writer refers to the example of Pretoria where four seperate coun-
cils were established. Firstly there was the Greater Pretoria Metropolitan Council (the Metro Coun-
cil) and then there were three other substructures known as the Northern Pretoria Metropolitan
Substructure (Akasia-Soshanguve), the Central Pretoria Metropolitan Substructure (Pretoria) and
the Southern Pretoria Metropolitan substructure (Centurion).

19 See the definition in s 1 of the LGTA. See also the case of Fedsure v Greater Johannesburg
Metro Council 1999 (1) SA 374 (CC).

2 Sees 11 of the LGTA.

2L Referto s 8 of the LGTA.
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tions were scheduled to take place at the end of 1995 and in fact were held during
November 1995 and May and June 1996. The administratorssMECs were empow-
ered to make various regulations with reference to the electoral process and proce-
dures, but such regulations had to be consistent with the LGTA and also the
provisions of the interim Constitution.?

As can be expected of an Act that is aimed at regulating a transitional process, the
LGTA was in certain instances unclear and imprecise. To address these shortcom-
ings the Act was amended in 1994 in order to empower the president of the country
to further amend the Act by specific proclamations.?® Various proclamations were
indeed issued in terms of this amendment;** however some of them were challenged
by the Western Cape provincial government and were found to be unconstitutional.?®

Apart from the abovementioned proclamations the LGTA was amended a further
four times during 1995 until 1996.%° The Second Amendment Act of 1995 was di-
rected to create the basic framework for rural local government, which was at the
time not properly addressed. With the Second Amendment Act of 1996, a new Part
VI A was inserted in the LGTA to deal with post-electoral aspects, to repeal the Local
Government Demarcation Boards and to substitute the term “Administrator” with the
term “Member of the Executive Council (MEC)”. Principles of development and co-
operative government were also introduced which served to bring the role of local
governments within the ambit of the requirements of the FC.?” Many extensive

changes were also included in section 10 of the Act.?®

22 See, eg, Democratic Party v Miller No 1997 (2) BCLR 223 (D); Tumisi v ANC 1997 (2) SA 741

(O); O'Meara No v Padayachi 1997 (2) BCLR 258 (D); Frans v Munisipaliteit van Groot Brak 1998
52) SA 770 (C) en De Villiers v Munisipaliteit van Beaufort-Wes 1998 (9) BCLR 1060 (C).

See s 16A of the LGTA Amendment Act 34 of 1994.
»* See Proclamations nos R35, R54, R58, R59 and R65 of 1995,
> See Executive Council of the Western Cape supra fn 11.
26 See the LGTA Amendment Act 61 of 1995; the LGTA Second Amendment Act 89 of 1995;
the LGTA Amendment Act 12 of 1996 and the LGTA Amendment Act 97 of 1996.
27 Note that the “final” Constitution was only in draft form at the time.
28 These included three objects of metro councils, namely to promote integrated economic
development, equitable redistribution of resources and the equitable delivery of services; to alter
municipal jurisdictions and names and the recognition of organisations representing the majority
interests in municipalities on both national and provincial levels. These organisations were the fore-
runners of so-called organised local government, the establishment of national and provincial de-
marcation boards and finally the introduction of co-operation between local governments and other
spheres of government and horizontal co-operation between municipalities inter se. See also
Chaskalson et al (1999) 5A 13.
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5.3 The role and impact of the interim Constitution on the transition process
The interim Constitution came into effect after the commencement of the LGTA in
April 1994. The IC required that the transitional phases of the restructuring of local
government had to be done in terms of the LGTA.?° According to the amended sec-
tion 245(2) of the IC, provision was made that the post-election restructuring of local
governments was to be affected in terms of the principles set out in chapter 10 of the
IC specifically, and the whole of the IC and LGTA in general. On a broad reading of
sections 245(1) and (2) of the IC, the enforcement of chapter 10 of the IC could be
excluded from the transitional restructuring process until the first elections within
local government were held. This did not mean exclusion of the Constitution until the
end of the overall transitional process, however, as this would have excluded the IC
from the restructuring process for its entire existence.*® After commencement of the
IC, some uncertainty existed about the status of the LGTA. Some people held the
view that the LGTA was indeed incorporated in the text of the IC. The court clarified
the position in two cases, however, and clearly distinguished between the IC and the
LGTA.%

A close investigation of chapter 10 of the IC reveals that the chapter was written
very basically and contains many vague and uncertain provisions. Notwithstanding
its uncertainties, the inclusion of chapter 10 in the IC had a profound effect and pro-
vided local government with constitutional recognition and a range of original pow-
ers.** Thus for the first time in South African constitutional history local government
was recognised as an autonomous part of the overall governmental structure, with its
own powers, functions and constitutional importance. The IC further required that the

powers, functions and structure of local government had to be determined by law.*

29 See interim Constitution s 245 and also the Constitution of Republic of South Africa Second

Amendment Act 44 of 1995. Refer also Premier of KwaZulu v President of the RSA 1996 (1) SA
769 (CC).

Refer to Chaskalson et al (1999) 5A/15 fn 2. See also Beukes v Krugersdorp 1996 (3) SA 467
(W); ANC v Minister of Local Government and Housing 1998 (3) SA 1 (CC) and Executive Council
of Western Cape supra fn 11.
8 In Executive Council of the Western Cape, the court regarded the operation of the interim
Constitution ch 10 as constitutionally delayed, rather than the LGTA being incorporated in the in-
terim Constitution itself. Later in In re: Certification of the Constitution of RSA 1996 (4) SA 744 (CC)
the Constitutional Court again confirmed that the interim Constitution did not incorporate the LGTA
or any portion thereof.
8 This recognition and entrenchment as part of the highest law of the state was later confirmed
in Fedsure v Greater Johannesburg Metropolitan Council supra fn 19.
¥ See the interim Constitution s 174.
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Even financial powers were delegated to local authorities, as long as such powers

were exercised in terms of a uniform structure for each municipal area.®* Lastly, the

IC also confirmed the commitment to establish democratic institutions at local gov-

ernment level and also to include traditional authorities in such processes.®

5.4 The importance of the 34 constitutional principles included in the interim

Constitution and the certification process of the final Constitution

It was a unigue feature of South Africa’s new constitutional dispensation that the FC
of the Republic had to be certified by the Constitutional Court for compliance with all
the constitutional principles set out in the IC. Many of these constitutional principles
were very important to the new local government structure that had to be estab-
lished. Some of the constitutional principles that were applicable to local government
can be summarised as follows:

» The Constitution of South Africa shall provide for the establishment of one sover-
eign state, a common South African citizenship and a democratic system of gov-
ernment committed to achieving equality between men and women and people of
all races.>®

» Everyone shall enjoy all universally accepted fundamental rights, freedoms and
civil liberties provided for and protected by entrenched and justiciable provisions in
the Constitution, which shall be drafted after having given due consideration to in-
ter alia the fundamental rights contained in chapter 3 of the IC. The Constitution
shall prohibit racial, gender and all other forms of discrimination and shall promote
racial and gender equality and national unity.*’

* The Constitution shall be the supreme law of the land. It shall be binding on all
organs of state at all levels of government.>®

* The legal system shall ensure the equality of all before the law and an equitable

legal process. Equality before the law includes laws, programmes or activities that

3 The different financial powers of local governments were often the cause of legal disputes.

See, eg, Beukes v Krugersdorp Local Council supra fn 30; Frans v Municipality of Groot Brak supra
fn 22; East London Transitional Local Council v Tax Payers Action Organisation 1998 (10) BCLR
1221 (E); Walker v Stadsraad van Pretoria 1997 (4) SA 189 (T); City Council of Pretoria v Walker
1998 (2) SA 363 (CC) and Fedsure Life Association v Greater Johannesburg Metro Council supra
fn 19.
% See DP v Miller No supra fn 22; ANC v Minister of Local Government supra fn 30.
See the interim Constitution CP | in Sch 4.

See the interim Constitution CP Il and IlI.

¥ cPiIv.
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have as their object the amelioration of the conditions of the disadvantaged, in-
cluding those disadvantaged on the grounds race, colour or gender.*

There shall be a separation of powers between the legislature, executive and
judiciary, with appropriate checks and balances to ensure accountability, respon-
siveness and openness.*

There shall be representative government embracing multi-party democracy,
regular elections, universal adult suffrage, a common voters' roll and, in general,
proportional representation. Provision shall be made for freedom of information so
that there can be open and accountable administration at all levels of government.
Formal legislative procedures shall be adhered to by legislative organs at all levels
of government.**

The institution, status and role of traditional leadership, according to indigenous
law, shall be recognised and protected in the Constitution. Indigenous law, like
common law, shall be recognised and applied by the courts, subject to the funda-
mental rights contained in the Constitution and to legislation dealing specifically
therewith.*?

Provision shall be made for participation of minority political parties in the legisla-
tive process in a manner consistent with democracy. Government shall be struc-
tured at national, provincial and local levels. At each level of government there
shall be democratic representation. This principle shall not derogate from the pro-
visions of Principle X1I1.3

Each level of government shall have appropriate and adequate legislative and
executive powers and functions that will enable each level to function effectively.
The allocation of powers between different levels of government shall be made on a
basis which is conducive to financial viability at each level of government and to ef-
fective public administration, which recognises the need for and promotes national
unity and legitimate provincial autonomy and acknowledges cultural diversity.**

A framework for local government powers, functions and structures shall be set

out in the Constitution. The comprehensive powers, functions and other features

¥ cpw.

O CPVI.

“1 " see CP VI, IX and X.
2 CcPXII.

43 See CP XIV, XVI and XVIII.
4 See CP XX.
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of local government shall be set out in parliamentary statutes or in provincial legis-
lation or in both.*

» The national government and provincial governments shall have fiscal powers and
functions which will be defined in the Constitution. The framework for local gov-
ernment referred to in Principle XXIV shall make provision for appropriate fiscal
powers and functions for different categories of local government.*®

» Each level of government shall have a constitutional right to an equitable share of
revenue collected nationally so as to ensure that provinces and local governments
are able to provide basic services and execute the functions allocated to them.*’

In the first certification judgement,*® the Constitutional Court refused to certify the

first submitted text of the FC because the text did not comply with all of the above-

mentioned constitutional principles. Some of the reasons for non-compliance were
specifically related to local government matters. In this regard the Constitutional

Court concluded as follows:

» Chapter 7 of the new text failed to comply with CP XXIV in that it did not provide a
framework for the structures of local government, with CP XXV in that it did not
provide for appropriate fiscal powers and functions for local government, and with
CP X in that it did not provide for formal legislative procedures to be adhered to by
legislatures at local government level.

» Section 229 failed to comply with CP XXV in that it did not provide for appropriate
fiscal powers and functions for different categories of local government.

» As to the provisions relating to the powers and functions of the provinces, the text
failed to comply with CP XVI11.2 in that such powers and functions*® were substan-
tially less than and inferior to the powers and functions of the provinces under the
IC.>® As to the powers and functions of the provinces, which were substantially
diminished in the text, the court stated the following:

(@) The new text did not comply with CP XXIV, CP X and CP XXV. At the very
least CP XXIV necessitated the setting out in the new text of the different

categories of local governments that could be established by the provinces

S CP XXIV.
% CP XXV.
47 CP XXVIL.

48

4o In re Certification of the Constitution of the RSA 1996 supra fn 31.

Specifically with regard to local government matters.
®  Refer to para 482 at 910-911.
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and a framework for their structures. In the new text, the only type of local
government and local government structure referred to was the municipality,
which was insufficient to comply with the CP. In addition, a structural frame-
work should indicate the formal legislative procedures demanded by CP X that
have to be followed by a local government structure. The failure to make pro-
vision for appropriate fiscal powers and functions in respect of the different

categories of local government was in breach of CP XXV.>!

(b) As to the Local Government Transition Act,* the effect of the LGTA on the

(©)

powers and functions of the provinces in respect of local government in the IC
had to be ignored for the purpose of the certification exercise. The transitional
provisions of the IC were not relevant to this exercise.*

As to the relevant provisions of the IC and the new text, while local govern-
ment structures were given more autonomy in the new text than they were
given in the IC, it had to be borne in mind that the IC contemplated that local
government would be autonomous, though it did not delineate the boundaries
of such autonomy as clearly as the new text. Whereas in the IC the potential
concurrency of powers in parliament and provincial legislatures was in respect
of the whole field of local government, in terms of the new text power this
would be allocated to specific areas of competence. It was in this process that
the local authorities were afforded greater autonomy at the expense of both
parliament and provincial legislatures. There was a corresponding diminution
of the powers in respect of local government with regard to both national and
provincial legislatures. CP XVIII.2 related only to the diminution of provincial

powers and functions and not of those of parliament.>*

(d) As to the source and ambit of provincial powers and functions, section 155

51
52
53
54

placed a substantial constraint upon the general provisions which vested legis-
lative authority in the provincial legislatures. Section 155 had the consequence
that the ambit of provincial powers and functions in respect of local govern-
ment was largely confined to the supervision, monitoring and support of mu-

nicipalities. What the new text sought to realise was a structure for local

See paras 299-302 at 861A—H.

209 of 1993.

See paras 357-358 at 876F-877A/B.
Par 364 at 879B-E.
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government that revealed a concern for the autonomy and integrity of local
government and a desire to prescribe a hands-off relationship between local
government and other levels of government on one hand and a need to ac-
knowledge the requirement that higher levels of government monitored local
government functioning and could intervene where such functioning was defi-
cient or defective in a manner that compromised this autonomy on the other.>>
Under the IC, the provincial government could have assumed powers and
functions beyond the areas of supervision, support and monitoring of local
government. The extent of such powers afforded to the provinces in the new
text was substantially less. Under the new text the provinces could not as-
sume powers outside of these areas or certainly could not assume them to the
same extent permissible under the IC. Accordingly, there had been a diminu-
tion of provincial powers and functions in some areas.*®

As Schedule 6 of the IC granted provinces a broad functional area of legisla-
tive competence, the new text detailed specific functional areas in relation to
local government in schedules 4 and 5. Notwithstanding that the lists of local
government matters in Part B of Schedules 4 and 5 were extensive, it had to
be recognised that the enumerated list approach had to be more restrictive
than a loosely defined area of competence to some extent. This meant that
the new text attenuated the manner in which the legislative powers was exer-
cised and to that extent diminished provincial powers.>’

To the extent that provincial legislative powers had been diminished or in-
creased, executive powers of the provinces were also diminished or in-
creased. This followed since both the IC and new text provided that a province
had executive authority over all matters in respect of which it had exercised its
legislative competence.>®

As to the powers of national legislature and executive to regulate and control
the exercise of provincial powers regarding local government matters set out
in sections 139, 155, 159, 160(3), 161, 163 and 164, it precluded or circum-

See paras 366, 367, 371, 373 at 879-882.
Par 374 at 882E-G.

See paras 375-377 at 882-883.

Par 379 at 883-884.
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scribed provincial legislative competence and as such diminished provincial
legislative and executive powers and functions.>®
In light of the objections the court refused to certify the text of the FC submitted for
certification. In accordance with the procedures set out in the IC, the Constitutional
Assembly redrafted the FC and later resubmitted the text for certification. The sec-
ond time round the court found the revised text to comply with the constitutional
principles of the IC and thus certified and approved the FC. The FC came into effect
on 4 February 1997.%°
Notwithstanding the enactment of the FC and its specific requirements regarding
local government,®* the provisions of the LGTA as amended had to remain in force
until 30 April 1999 or until the Act had been repealed by new legislation, whichever
occurred first.®? The intention was thus to maintain the transitional arrangements of
the LGTA and the IC until such time as parliament had passed new legislation to
give effect to the provisions/requirements set out in chapter 7 of the FC and until
provincial and local governments had completed the new scheme by enacting pro-

vincial laws and municipal by-laws to regulate local conditions.

* Para 379 at 883-884.

See In re: Certification of the amended text of the Constitution of the RSA, 1996, 1997 (2) SA
97 (CC). The court held inter alia that a number of the grounds for non-certification in the first certi-
fication judgment had clearly been eliminated in the amended text (AT). There was accordingly no
longer any sustainable ground for objection to the constitutional provisions relating to the legislative
procedures of local government. Furthermore that ch 7 of the amended text dealing with local gov-
ernment complied with CP XXIV (requiring a framework for the structures of local government), CP
XXV (requiring provision for appropriate fiscal powers and functions in respect of different catego-
ries of local government) and CP X (requiring provision for formal legislative procedures to be ad-
hered to by legislatures at local government level), and that in terms of CP XXIV the Constitution
had to provide a “framework for local government powers, functions and structures”, while the de-
tails of the local government system were a matter for legislation. See p 127-130.
®. See the Constitution ch 7.
6 The Constitution Item 26 of Sch 6. See also the second certification judgment supra fn 60
where the court held that item 26(1)(a) of Sch 6, which preserved certain sections of the LGTA 209
of 1993 from repeal until 30 April 1999, complied with CP IV (constitutional supremacy). The item
did not immunise the LGTA from constitutional review. The Act remained subject to constitutional
review, but was not subject to the framework provisions of ss 151, 155, 156 and 157 until 30 April
1999. All other provisions of the amended constitutional text applied to it, and any amendment of its
provisions had to be consistent with the AT. The item was a transitional provision designed to en-
able an orderly transition to be made from the existing system of local government to a system
which conformed with the requirements of the AT. It was implicit in CP XXIV that this could be done.
There was nothing in the language of CP XXIV that required the framework provisions to come into
force immediately. On the contrary, the CP contemplated that legislation would be needed to make
provision for the comprehensive powers, functions and other features of local government that
would be required. The drafting and implementation of such legislation were likely to present diffi-
culties and to require time. A decision as to the period of grace allowed for local government transi-
tion was within the authority of the Constitutional Assembly. In view of the complexities of a

continued on next page
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The FC supported the abovementioned position by confirming that all laws that
were in place when the new Constitution took effect would continue to be in force
subject to any amendment or repeal and subject to consistency with the new Consti-
tution. It was further confirmed that old-order legislation that continued in force:

(a) did not have a wider application, territorially or otherwise, than it had before the
previous Constitution took effect unless subsequently amended to have wider
application and

(b) continued to be administered by the authorities that had administered it when the
new Constitution took effect, subject to the new Constitution.®

5.5 The impact of the final Constitution and the commencement of the new
local government legal dispensation

It is evident from the background information provided above that local government
has been undergoing profound changes since 1994. These changes were regulated
mostly in terms of the LGTA and, to a lesser degree, in terms of the IC. The final
phase of the transition process commenced on 5 December 2000 with the general
elections that were held on local government level according to the requirements of
the FC and new legislative framework mandated by that Constitution.®* The vision
and framework of new local government systems as set out in the FC had originally
been established by the White Paper on Local Government, which had served as the
founding platform of the restructuring of local government that had to follow. It was
important that the new system of local authorities would be able to ensure service
delivery, the eradication of poverty and the improvement of social and economic
living conditions for all. The FC and new local government laws that were enacted in
terms of the Constitution now form the new building blocks of a post-transitional local
government system in South Africa. It should be emphasised, however, that at the
time of the writing of this work, not all newly proposed local government laws have
been enacted, as was authorised by the FC.

Although the transition process has entered into its final phase, the final restructur-

ing process has not been finalised yet, and it is envisaged that this restructuring

transition to a new order, it could not be said that the period until April 1999 was unreasonable or
that the Constitutional Assembly had exceeded its authority in fixing this period.

8 See the Constitution Item 2(1) and (2) of Sch 6.

o4 It should again be emphasised that the Constitution only provided the vision and basic
framework for the new system of developmental local government, and that such vision and struc-
ture had to be completed by various national and provincial laws.
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process will be a continuous process over many years to come.®® The final system of

a restructured local sphere of government is thus to be founded mainly on the two

following fundamentals:

(a) to provide new local governance that is directed at working with all local resi-
dents and communal interests in order to establish sustainable mechanisms to
fulfil needs and improve overall quality of life

(b) to find and maintain solutions for the acceleration and continuous provision of
essential services.

The newly transformed local sphere of government in a post constitutional dispensa-

tion in South Africa is directed at achieving the following goals and objectives:

 to establish and maintain an effective system and structure

* to enhance service delivery and development

» to ensure representation, participation and accountability

» to maintain high professional administrations

» to ensure and provide effective political leadership and

* to ensure financial support and sustainability.

These goals and objectives mentioned above have been incorporated into the final

text of the Constitution® and can be achieved only through proper restructuring. In

order to adhere to and achieve the constitutionally required objectives and duties, the
restructuring/transformation process essentially focused on the following aspects:

(a) to establish a new institutional framework

(b) to create newly demarcated municipal jurisdictions and establishments and

(c) to formulate and execute new operational requirements for all local govern-
ments.®’

The establishment of new municipalities required a legal process during which all

municipalities were renamed, redefined and restructured. This was necessary to

recreate a stable legal framework for each local authority. Under the Municipal Struc-
tures Act®® all municipalities were formally re-established through a notice of estab-

lishment procedure, which was intended to define the structural framework of each

65 At the time of writing, many national and provincial laws have not been enacted.
®  Refer to the Constitution ss 152 and 153.
o7 See the LGIS No 2: Local Government for the 21st century (1999) at 5-8 and 24-28.

% 117 of 1998 as amended.
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municipality and also to address the transfer of staff and assets. °® Municipalities also

had to be newly demarcated because of the uneven and racially fragmented system

of the past. New boundaries were needed to ensure development and sustainability.

The main process was finally completed in terms of the Municipal Demarcation Act, "

and the areas of the 843 former local authorities were re-demarcated and reduced to

284 new local governments. The most important aspects of the demarcation process

were laid down in terms of the Local Government: Municipal Structures Act and will

be discussed elsewhere.

5.6 Conclusion

In retrospect it is safe to say that the restructuring and finalisation of new local gov-

ernment dispensation, which required both national and provincial legislation, was a

long and often difficult process. In order for the final process to be successful, all role

players such as municipal councillors, officials and local community members had to
play their part. Most municipalities all over South Africa were severely constrained by
financial difficulties, which was and still is a difficult obstacle in the overall process.

All spheres of government must play an active role in ensuring the financial viability

and sustainability of municipalities. This can be achieved through the implementation

of three distinctive initiatives, namely:

(a) A drive to improve the financial management of local governments. All munici-
palities should have a well-balanced budget, strong monetary control measures
and must adjust expenditure to revenue income. All revenue sources should be
effectively and efficiently utilised and strengthened by a system of political sup-
port where the local community is informed and committed to the payment for
services rendered.

(b) Co-ordination and communication within the public financial sphere must be
improved. Local governments must be provided with their respective equitable
share of national revenue.

(c) The creditworthiness of municipalities must be developed and strategic invest-
ment programmes should be introduced.

In order to achieve success in the restructuring process a so-called Local Govern-

ment Transformation Programme (LGTP) has been developed by all three spheres

69 Thus indicating its boundaries, type, category and powers. See Act 117 of 1998.

0 27 0f1998.
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of government. The LGTP has been made up of representatives from local govern-
ment institutions, provincial governments, national governments, SALGA, the Na-
tional South African Local Government Bargaining Council (NSALGBC), the National
Department of Finance and also some Non-Governmental Organisations (NGOS).
Apart from the LGTP, a new local government training system has also been devel-
oped with a specific aim at strategic and career-orientated training programmes for
councillors and officials alike.”™ Current local government training boards are in the
process of being replaced by the Local Government: Sector and Training Authority
(LGSETA), which is to be formally established in terms of the Skills Development
Act.”® Again, the LGSETA will have to follow the guidelines for training and qualifica-
tions, as is set out in the South African Qualifications Authority Act.”® The SAQA has
introduced standard methods and qualifications for training within the local govern-
ment sphere.
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See LGIS No 2: Local Government for the 21st century (1999) 27.
97 of 1998.
58 of 1995.
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The current state of local
government and the general
impact of the Constitution
of 1996

6.1 Introduction
Local government has been given a new face within the new constitutional system of
South Africa. Since the local elections that were held during December 2000, local
government has entered into the final phase, according to the restructuring process
set out in the Local Government Transition Act. During this final phase, all local gov-
ernment matters will be regulated according to the provisions of the Constitution of
the Republic of South Africa, 1996* and by the newly enacted local government laws,
as is envisaged and required by the Constitution. Within the new legal framework, all
local governments have been given a special status as a distinctive sphere of the
government, together with specific objects and developmental duties that must be
achieved.? The Constitution has further also identified certain specially entrenched
powers and functions of municipalities, which are to be exercised in a system com-
prising different categories of municipal authority and according to specific proce-
dures.®

Apart from the abovementioned changes, many new institutional, membership and
procedural requirements have been established, which are all ultimately protected in
the highest law of the state.* Although the Constitution has created the new legal
framework for local government, this framework has been complicated by various

external factors such as financial, administrative and legislative difficulties. To under

Hereafter referred to as the Constitution of the RSA, 1996.

See the Constitution ss 152 and 153.

See the Constitution ss 155 and 156.

According to the Constitution s 2, the Constitution is the supreme law of the Republic, and the
obligations imposed by the Constitution must be fulfilled.

B W N P
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stand fully the challenges of the local governments of the future, it is very important
to investigate the current state of local government in the country and also to evalu-
ate some of the problems facing such governments.

6.2 Current financial constraints in local government

The restructuring process and, more specifically, the amalgamation of the previously
divided local government jurisdictions, has altogether massively increased the popu-
lation figures for which municipal authorities are responsible. This sudden expansion
in numbers of local residents and the accompanying responsibility over a bigger area
of jurisdiction have not been counterbalanced by a balancing increase in taxes and
financial capabilities. Because of the inherited system with serious service backlogs,
a general collapse in infrastructure and a noticeable deterioration in creditworthiness
and borrowing capacity, many current local authorities are experiencing distressing
and alarming financial crises. These crises are often fuelled by ever-increasing de-
mands and expectations on service delivery by local residents, combined with a
decline in national and international economic growth. The position is further ham-
pered by inadequate financial management capabilities and poor staff training pro-
grammes.® Apart from the financial constraints, many new administrative changes
have been introduced, which in practice are often very difficult to implement.

6.3 New administrative challenges

The amalgamation process of local governments has also resulted in drastic admin-
istrative changes that have to be implemented. However, many municipalities are
still characterised by hierarchical line departments, poor co-ordination between de-
partments, many untrained workers and an unequal representation of women in
senior management positions. These factors contribute largely to the inefficiency that
often occurs in service delivery. Because of the changed mandate within local gov-
ernments, new capacities, attitudes and approaches are urgently required. It is of
importance that the relations between municipal councils and their administrations,
management and workforce as well as between such councils and the local commu-
nity are to be improved. A new focus on training should be introduced, together with
a programme of systematic evaluation and support.

Refer to the White Paper on Local Government (1998) at 28.
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6.4 Legislative complexity of the new system
Since the start of the restructuring and transformation process in 1993, many new
legislative changes within the local government sector have been introduced.® The
new legal framework was complicated, however, by the fact that many of the so-
called old-order laws and regulations, which had supported the previous model of
local government, were still in force and effect. This situation often caused legal
uncertainly, which impacted negatively on the operation of many new municipal
councils. The problem was compounded by the fact that some of the inherited old-
order legislation was often applied differently in different jurisdictions and thus re-
sulted in not only confusion and uncertainty but also in the creation of different legal
norms and standards. In order for the transformation to be effective and the new
systems ultimately to be successful, legislative uniformity was urgently needed. In
the time prior to the beginning of the final phase of the restructuring process, many
such uniform laws were enacted. These laws were also needed to ensure compli-
ance with the overall constitutional mandate requiring such laws.’
6.5 Global and national trends
In modern times, it has become unimaginable for local governments to ignore the
economic changes that are taking place not only in their immediate surroundings but
also on a national and international basis. It is generally accepted that the rise and
decline of industrial developments have a severe impact on local markets, local
income and expenditure, employment possibilities and finally on the quality of life of
people. It is thus true to say that globalisation and internationalisation of capital have
a major impact on all spheres/levels of governments in all countries, and even more
so in developing countries. Usually the lowest government level of a state is affected
most by these factors.

The creation of transnational corporations, economic transactions and the integra-
tion of systems of production on a worldwide scale, which are supported with a sys-
tem of rapid development of information technologies and knowledge-sharing, have

resulted in the emergence of the so-called global economy. These developments are

6 Refer not only to the constitutional requirements but also the LGTA, the Demarcation Act 27

of 1998, Systems Act 32 of 2000 and Structures Act 117 of 1998.

! In the Constitution ch 7, many references are made to national and provincial laws that had to
be enacted to complete the constitutional framework of the new local government system of the
country. Refer to the Constitution ss 154, 155 and 156 respectively.
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very important for local authorities, especially if they want to compete and enlarge
their revenue possibilities. Many large cities or metropolitan areas have become
nodes or points of development and trade, which serve as connections between
various economic structures across the globe.®

The importance of the global economy is also very important to the central gov-
ernment of South Africa in its strategies and policies for developing the country.® In
support hereof the government has put in place the so-called Government Growth,
Employment and Redistribution strategy (also called GEAR), which places more
emphasis on an export-orientated economy. The aim is to achieve international
competitive industries and to enhance economic growth. In this context, many mu-
nicipalities will have to manage and absorb the consequences of globalisation.

Furthermore, local governments have not only the opportunity, but indeed the re-
sponsibility to attract foreign investments. This can be achieved through the promo-
tion of systems which allow for competitive industrial development and a strong
support for local enterprises. Municipalities throughout the country are challenged to
find a balance between competition and co-operation between themselves. Co-
operation is necessary to enhance performance and to uplift the economy as a
whole.*®
6.6 The influence of settlement patterns and trends
Settlement patterns and trends play an important role for local governments of the
future and must be taken into account to ensure the effective delivery of services. It
is generally accepted that settlement dynamics have severe influences on the re-
sources of local authorities. The importance of proper planning in respect of future
settlement patterns can thus not be overemphasised. Settlement patterns and trends
have also been important during the process of demarcation of the new local gov-
ernment areas; the boundaries had to account for population figures within certain

jurisdictions.

8 One can take the area of the Eastern Cape as an example. With the motor industry settled in

that area, it has become a central node for that industry and provides not only for many job oppor-
tunities but has a strong financial and economic importance both locally and also internationally.
Many products are exported to other countries in the world.

This is especially important for the RDP programme of the national government.

19 Refer to the White Paper on Local Government (1998) at 31.

72



University of Pretoria etd, Bekink B (2006)

In the White Paper on Local Government, various settlement types have been
identified. These types are discussed briefly below, as they are important in under-
standing the many diversities that are present in the various settlements.*

* Urban core settlements Such a settlement refers to a formal city or town with a
high population density, high levels of economic activity and usually higher land
values.

» Urban fringe settlements These are settlements outside the urban core of a city
or town and often include areas of low income.

* Dense rural settlements These types of settlement are divided into two groups.
There is the so-called “Betterment settlement”, which has a high density of people.
Such settlements are mostly pre-planned and former homeland areas. The sec-
ond group is called “Informal settlements”. Such settlements are unplanned, un-
serviced and mostly relatively poor.

» Villages Villages are rural settlements with a active population of more than 500
people but fewer than 5 000. Villages are often unplanned and include traditional
African settlements.

* Argri-villages Such settlements are planned, densely populated settlements in
rural/agricultural areas.

» Dispersed/Scattered settlements These are unplanned settlements of fewer than
500 people. Most such settlements are the first step in the creation of an informal
settlement.

The importance of the various types of settlement lies within the diverse composition

of their communities. Over 20 million people in modern day South Africa live in ur-

banised areas. It is further estimated that the process of urbanisation is to continue
in the foreseeable future, with a dramatic increase in the proportion of urbanised
citizens. Metropolitan areas and secondary cities are expected to absorb the most of
this urban growth. Recent studies of the Department of Constitutional Development
and Local Government have revealed profound changes in the migration trends of
people in South Africa, which will have major consequences on local government
institutions and their respective programmes for compliance with the new constitu-

tional demands and objectives.

' See the White Paper on Local Government (1998) at 31-32.
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6.7 General impact of the Constitution

It goes without saying that the Constitution as the highest or supreme law of the
South African state has a profound and decisive impact on local governments.*?
From the wording of section 2 it is clear that not only legislative actions® but also the
conduct of executive or legislative bodies must comply with the Constitution. In many
instances the Constitution also requires positive state action in order for the obliga-
tions set out in the Constitution to be fulfilled. If law or conduct does not comply with
the Constitution, such law or conduct is unconstitutional and thus invalid.

Many constitutional requirements are applicable to all spheres of government™,
while others are directed specifically and exclusively at local government.* This
distinction can be classified under general constitutional principles important to local
government and specific constitutional principles for local government. In this chap-
ter the focus will be on the general principles. The specific aspects relevant to local
governments will be discussed extensively in later chapters.

6.7.1 Founding constitutional requirements and principles important to local

government structures

6.7.1.1 The preamble and founding provisions

Both the preamble and founding provisions contain important aspects and insights
into the constitutional text as a whole, and such principles/provisions have an impor-
tant role and significance for the constitutional system. Such provisions are usually
the basis/foundation upon which the total constitutional and legal system is founded.
Both the preamble and the founding provisions are important to local government
institutions and local government law: they contain background information regarding
our history and they confirm certain fundamental values on which the new constitu-
tional order is based. The preamble also gives one insight into the text of the Consti-
tution that is to follow and explains the aspirations and goals of the citizens of the
state. Both the preamble and founding provisions have important value and signifi-

cance with regard to future local government developments and the overall

12 The Constitution s 2 states that the Constitution is the supreme law of the state and that any

law or conduct inconsistent with the Constitution is invalid. The section also requires that the obliga-
tions imposed by the Constitution be fulfilled.
13 Eg, municipal by-laws.
14 Eg, compliance with the Bill of Rights (ch 2) or the basic values and principles governing the
PSUb”C administration (ch 10).

See the Constitution ch 7 under the heading: Local Government.
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achievement of the broad constitutional objectives and goals set out for local gov-

ernments. In respect of future disputes or local government issues, the preamble and

founding provisions can be used as a guide as to how such disputes/issues should
be addressed. In this respect the preamble specifically recognises and identifies the
following aspects:*®

» It recognises the injustices of the past and honours those who have suffered for
justice and freedom in our land

* It honours those who have worked to build and develop our country and believe
that South Africa belongs to all who live in it.

» It is directed at healing the divisions of the past and establishing a society based
on democratic values, social justice and fundamental human rights.

» |t wants to lay the foundation for a democratic and open society in which the gov-
ernment is based on the will of the people and every citizen is equally protected
by the law.

» It wants to improve the quality of life of all citizens and free the potential of each
person.

* It wants to build a united and democratic South Africa which should be able to
take its rightful place as a sovereign state in the family of nations.

Because local government institutions are part of the overall governmental structure,

all of the abovementioned goals and objectives are relevant to them. The goals must

thus be read in conjunction with the specific constitutional objectives and duties for
local government.*” All local government institutions must strive to address and heal
the injustices/inequalities of the past, especially with regard to unequal provision of
services, to ensure democratic values and fundamental rights protection and, even
more importantly, to improve the quality of life of local South African residents. Al-
though strictly speaking the preamble is not a specific section of the Constitution, it
contains very important directives aimed at ensuring a new democratic and accept-

able local government system and should be used to that end.*®

16 Refer to the preamble of the Constitution.

7 See the Constitution ss 152 and 153.

18 In S v Mhlungu 1995 (3) SA 867 (CC) at para 112 where the Constitutional Court confirmed
that the preamble of the Constitution is of interpretative importance as it connects up, reinforces
and underlies all of the text of the Constitution that is to follow. It further helps to establish the basic
design of the Constitution and it indicates its fundamental purpose.
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In contrast with the preamble, the founding provisions of the South African Consti-
tution are entrenched directly within the constitutional text.'® It is clear from the Con-
stitution itself that the founding provisions are of extreme importance, as they
enumerate the fundamental values on which the new constitutional order is founded.
These values are stated thus:?°

“The Republic of South Africa is one, sovereign, democratic state founded on the

following values:

 Human dignity, and the achievement of equality and the advancement of
human rights and freedoms.
* Non-racialism and non-sexism.
* The supremacy of the Constitution and the rule of law.
* Universal adult suffrage, a national common voters roll, regular elections
and a multi-party system of democratic government, which is to ensure ac-
countability, responsiveness and openness.”
Many of these values are just as important to local government as they are to the
others spheres of government and the state in general, and every effort must be
made to achieve and maintain them.
6.7.1.2 The supremacy clause
The importance of the Constitution is specifically emphasised through the supremacy
clause.” According to this clause, the Constitution is the supreme law of the Repub-
lic, and any law or conduct inconsistent with the Constitution is invalid. Furthermore,
all the obligations imposed by the Constitution must be fulfilled. With reference to
local government, the supremacy clause is important for inter alia the following rea-
sons:
» All the constitutional requirements (direct or indirect) and obligations regarding
local government are protected in the Constitution as part of the highest and most

19 S 1 of the Constitution, in which the founding provisions are set out, is the most firmly en-

trenched of all the sections of the Constitution. In s 74(1) the Constitution states that s 1 and also ss
74(1) in its protection of s 1 may be amended only by a Bill passed by the National Assembly with a
supporting vote of at least 75 per cent of its members and by the National Council of Provinces with
a supporting vote of at least six of the nine provinces.

See the Constitution s 1.

2L See the Constitution s 2.
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important law of the state. Such requirements and obligations can be al-
tered/amended only through special procedures and special majorities.*?

* Any legislative or executive conduct or law-making actions by a local government,
for example the making of a by-law or the acceptance of a new policy, must be
consistent with the Constitution; otherwise it will be invalid. Strict compliance with
both the procedural and substantive requirements of the Constitution must be en-
sured.

» Local governments, like all other spheres of government, are also tasked with
specified positive obligations that must be fulfilled. The Constitution is mandatory
in this regard, and all efforts should be made to achieve and fulfil such obliga-
tions.*

It is thus clear that the supremacy clause is important to both the direct requirements
set out for local government in chapter 7 of the Constitution and also the other indi-
rect or consequential provisions applicable to municipal authorities in general. Any
dispute regarding the constitutionality of a law or conduct will depend on the facts
and circumstances of each case and will require a process of interpretation in deter-
mining possible inconsistency with the Constitution. According to the Constitution it is
the function of the judicial authority to resolve such constitutional disputes and to
declare laws or conduct to be inconsistent with the Constitution.* It is thus clear that
the decisions of our courts are thus of profound significance and are an indispensa-
ble source of the law.

6.7.1.3  Official languages

South Africa is a multilingual country and the Constitution protects eleven official

languages.® The state must further take the necessary practical and positive meas-

ures to elevate the status and advance the use of the official languages. The protec-
tion and use of the official languages are thus also important to local government

2 See the Constitution s 74. See also In re: Certification of the RSA 1996, 1996 (4) SA 744
CCQC).

53 See s 7 of the Bill of Rights which states that the state must fulfil, promote, respect and en-
sure the rights set out in the Bill of Rights.

24 The Constitution s 165(1) determines that the judicial authority of the Republic of South Africa
is vested in the courts. S 166 again determines the judicial system. The judicial system is of impor-
tance, as only certain courts have the jurisdiction to adjudicate constitutional disputes. South Africa
also follows the system of stare decisis, which requires the lower courts to follow the decisions of
the higher courts.

?*  See the Constitution s 6.
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institutions as part of the overall governmental structure of the state. The Constitu-

tion sets the following requirements regarding the use of the official languages:®°

» National and provincial governments may use any particular official languages for
the purposes of government, taking into account usage, practicality, expense, re-
gional circumstances and the balance and the needs and preferences of the
population as a whole or in a relevant province. However, both national and each
provincial government must use at least two official languages.

» All municipalities must take into account the language usage and preferences of
their respective local residents.

The use of languages is particularly important for the purposes of official communi-

cation, the proclamation and wording of laws and the issuing of directives. All official

languages enjoy equal protection, although this is not absolute. For the practical

reasons mentioned above, certain languages may be preferred for public purposes.

This is important, as the public must be able to take cognisance of the rules of law

applicable to them and must therefore be informed in a language which they can

understand.

It was indicated above that, unlike national and provincial governments, municipali-
ties are not compelled to choose two official languages. They must, however, take
the language usage and preferences of their residents into account. Again, it is man-
datory in terms of the Constitution that all available demographic statistics be taken
into account before a municipality chooses to use a particular language as its official
language. It is unclear why the requirement to use at least two official languages is
mandatory for only national and provincial governments; it is submitted that it is more
important to establish an acceptable and effective system of communication between
local authorities and their residents than it is to establish such a system on a national
or provincial level. The reasoning of the constitutional drafters for not compelling
local governments to use at least two official languages seems unclear and unfortu-
nate. Be that as it may, at present municipalities can decide to use only one official
language which, as argued above, could negatively hamper communications and
also participation of certain sections of a local community. Before a decision is taken
on the use of an official language, an investigation into the language usage and

preferences of the local inhabitants is mandatory. It is submitted that a decision of a

?® See the Constitution s 6(3)(a)-(b).
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municipality to use only one official language will be hard to justify in terms of the
constitutional provisions without a proper investigation and in an area where there
are also other language users.?’

It is important to remember that aside from the constitutional requirements set out
above, members of the public are still permitted to use any official language of their
choice in their communications with government structures. Local governments
should position themselves to deal with and answer such communications even
though the language used by a private person is not the official language of that
municipality. For confirmation of this viewpoint one should look at not only the provi-
sions of section 6 of the Constitution but also the various sections in the Bill of
Rights, which protect an individual’s right to use a language of choice. The following
reasons are submitted as to why a local resident can use any official language to
communicate with the local authority of that area:

» All official languages must enjoy parity of esteem and must be treated equitably.

No one language is more important than another.?®
» Only government institutions are restricted or subject to conditions in terms of

language usage.

* The Bill of Rights prohibits unfair discrimination on, inter alia, the ground of lan-
guage.?®

» The Bill of Rights also provides that everyone has the right to use the language of
his or her choice, but may not do so in a manner inconsistent with any provision of
the Bill of Rights.*°

* Language is also protected where education is concerned and during criminal
proceedings.>

With reference to the Bill of Rights, it should be emphasised that any limitation of a

right set out in the Bill of Rights can be limited only according to the requirements

and provisions of the limitation clause.? Languages are further also protected by the

Pan South African Language Board which was established in compliance with sec-

27 Refer to Louw v Transitional Local Council of Greater Germiston 1997 (8) BCLR 1062 (W).
%8 See the Constitution s 6(4).

2 See the Constitution s 9(3).

% see the Constitution s 30.

3L Refer to the Constitution ss 29(2), 35(3)(k) and 35(4).

% See the Constitution s 36.
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tion 6(5) of the Constitution. A dispute regarding language issues can also be re-

ferred to this board for investigation.

6.7.1.4 The importance of the Bill of Rights

In the paragraph above, mention was made of the protection of language in the Bill

of Rights. However, The Bill of Rights as a whole has a far larger impact on all gov-

ernmental institutions’ Before one investigates such impact, it is important to discuss
briefly the general aspects of the Bill of Rights, which are summarised as follows:

» The Bill of Rights is part of the Constitution and as such is a tool in the process of
transforming the South African society and legal system within the broad constitu-
tional framework. Most of the constitutional principles are fundamental to under-
standing the Bill of Rights in its constitutional context.**

* A Bill of Rights usually imposes substantive limitations on the exercise of state
power. It sets certain standards or rights, which the state may not violate or limit
unreasonably. Should the state fail to protect or even limit these pre-determined
rights, it will act unconstitutionally and thus unlawfully. Such unconstitutional or
unlawful conduct will thus be invalid.>*

* Many of the rights or duties in a Bill of Rights impose duties not only on the state,
but on natural or juristic persons who must comply or protect such rights. Overall,
however, the Bill of Rights is concerned mostly with protecting the individual
against the excessive powers of the state.

With regard to the purpose of the Bill of Rights, one can clearly identify its value and
importance within the new local government structure of South Africa. However, the
sections set out in the Bill of Rights can be divided into procedural/operational provi-
sions/rights and also substantive provisions/rights. It is not the focus of this work to
explain and investigate fully the functioning of the Bill of Rights and the substantive
provisions that are contained therein. There are many legal textbooks available
which specifically deal with such issues in great detail.*® However, it is necessary to
refer to some aspects in more detalil:

* Rights in general

Principles such as the idea of constitutionalism, the rule of law and constitutional supremacy.
See the Constitution ss 2, 38 and 172.

See for more information the various chapters in Chaskalson et al (1999) and also in De
Waal, Currie and Erasmus (2001).
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80



University of Pretoria etd, Bekink B (2006)

The Bill of Rights proclaims itself as a cornerstone of democracy in South Africa,
and it enshrines the rights of all people in our country.*® Again the importance of
democracy within the new South African state is emphasised. The protection of
the rights of all people (own emphasis added) in our country has important impli-
cations for non-citizens who, but for a few exceptions, are also entitled to many of
the rights protected in the Bill of Rights.

The Bill of Rights further states that the state must respect, protect, promote and
fulfil the rights in the Bill of Rights. This undoubtedly has severe implications for all
spheres of government and specifically also for local governments. Normally the
state is required only to respect and protect fundamental rights.®” However, we
see here that the Constitution requires the state to act both negatively®® and posi-
tively.® The determination of instances when the state must act in a positive man-
ner will strongly depend on the type and nature of the right that is relevant to a
particular issue.*

Lastly, the Constitution determines that the rights in the Bill of Rights are subject
to limitations. Such rights are not absolute and can be limited. However, any limi-
tations must comply with the requirements of the specific limitation clause pro-
vided for in the Constitution.*! If a local authority limits or threatens to limit a right
or rights set out in the Bill of Rights through its laws or conduct, special attention
must be given to the contents of the limitation clause before such laws or actions
are indeed implemented. This obligation requires all government institutions to
ensure proactively that their laws, actions or policies do not unreasonably and un-
justifiably limit one or more of the rights that are protected in the Bill of Rights.
Application of the Bill of Rights

A Bill of Rights has normally specific rules regarding its application. In this regard
the South African Bill of Rights is no different and the following aspects are of im

36

- See the Constitution s 4(1).

It is better to refer to the rights set out in the Bill of Rights as fundamental rights rather than
human rights, because many of the rights are also applicable to legal persons.

% Not limiting or breaching rights.

39 Acting proactively to achieve or fulfil a right.

40 Fundamental rights can be divided into three categories, namely civil political rights or so-
called first generation rights; socio-economic rights or second generation rights and also third gen-
eration rights. Positive state action is often required in cases involving 2nd or 3rd generation rights,
such as the right to housing, health care and the environment.

1 See the Constitution s 36.
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portance:

(a) At first, the Bill of Rights applies to all law (own emphasis added) and it binds
the legislative, executive and judicial authorities and all organs of state.*? The
reference made to all law should be widely interpreted to include all legislation,
be that original or subordinate legislation, the common law and also customary
law. All authority in the state — legislative, executive or judicial — together with
all organs of state, are bound by the provisions of the Bill of Rights. The Con-

stitution specifically defines organs of state and also the terms “national legis-

lation” and “provincial legislation”.*> From the above wording of the

Constitution it is clear that local governments are undoubtedly bound by the
Bill of Rights, both in its capacity as a legislature and as an executive organ of
state on the local level of government.**

(b) Taking into account the nature of a right and also the nature of any duty im-
posed by the right, a provision of the Bill of Rights binds a natural or a juristic
person if it is applicable and to the extent that it is applicable.* This subsec-
tion of the Constitution confirms without uncertainty that the Bill of Rights has
both vertical and horizontal application, depending on the nature of the right
and the nature of any duty imposed by a right.*® It should be noted that some
rights specifically explain who carries the responsibility to comply with duties

imposed by such rights.*’

42

4s See the Constitution s 8(1).

In this regard see the Constitution s 239. National legislation includes subordinate legislation
made in terms of an Act of parliament (eg, regulations issued by a minister) and also legislation that
was in force when the Constitution took effect and that is administered by the national government.
Provincial legislation includes also subordinate legislation in terms of a provincial Act, and legisla-
tion in force when the Constitution took effect and that is administered by a provincial government.
“Organ of state” means any department of state or administration in the national/provincial/or local
sphere of government; or any other functionary or institution exercising a power or performing a
function in terms of the Constitution or a provincial Constitution; or exercising a public power or per-
forming a public function in terms of any legislation, but does not include a court or a judicial officer.
Again reference must be made to the Constitution s 2, which determines that both law or
conduct must be consistent with the Constitution. It is also important to note that on the local sphere
of government, municipal councils act in both legislative and executive capacities. S 151(2) states
that legislative and executive authority is vested in the relevant municipal council. See also S v
Mercer 2004 (2) SA 598 (CC).
Refer to the Constitution s 8(2).
Some rights, eg, the right to life or human dignity are applicable only to natural persons, while
rights such as access to court or privacy are also applicable to juristic persons.
4 Many rights place a duty on government as a juristic entity and not on private individuals. It is
for government to take reasonably legislative measure to achieve progressive realisation of the
rights to housing or health care, food, water and social security. Other rights, eg, the right that no
continued on next page
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(c) Juristic persons are bound by the Bill of Rights only to the extent that they are
required to be bound by the nature of the rights and the nature of that juristic
person.*® Many rights set out in the Bill of Rights are applicable only to natural
persons.*® The nature of such rights disqualifies juristic persons from their pro-
tection, because juristic entities do not live or have human features. It is fur-
ther important to determine whether a juristic person has a private or public
nature. When it has a public nature the state cannot simultaneously be bound
and entitled to the rights set out in the Bill of Rights.>® The nature of a local
government in its role as a juristic institution excludes it from the protection of
the rights contained in the Bill of Rights. It is not entirely certain what the posi-
tion would be when two organs of state or different spheres of government are
involved in a dispute between one another, however, and where one or-
gan/sphere is supposedly discriminating against the other. It is submitted that
the Bill of Rights cannot be enforced in such instances, however, but that
other provisions in the Constitution can be called upon to protect and address
the dispute.**

» Limitation, enforcement and the interpretation of the Bill of Rights
It was stated above that the rights contained in the Bill of Rights are not absolute
and can be limited. Any limitation must comply with the requirements set out in the
limitation clause of the Constitution.®® Any limitation of a right which does not
comply to the limitation clause requirements will not be reasonable and justifiable
and will thus be unconstitutional and invalid. All local authorities must thus ensure
that they do not fall foul of provisions of the limitation clause through either legisla-

tive actions or executive conduct.

person may unfairly discriminate against anyone, applies also horizontally between private individu-
als or institutions. See s 9(4) of the Constitution.

8 Refer to the Constitution s 8(4).

9 The rights to life and human dignity for example.

%0 Fundamental rights have been developed to protect against excessive state powers.

51 Eg, when a provincial government is withholding financial grants to a particular local authority
on the basis of the political composition/control of that authority while other local authorities are
treated much more favourably, the relevant local authority should not base its claim on unfair dis-
crimination in terms of the Constitution, but rather on the protection given elsewhere in the Constitu-
tion. They should rather use the protection given in the Constitution Chs 10 and 13.

2 See the Constitution s 36.
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The protection of the rights of the Bill of Rights is further enhanced through the
specific enforcement clause.*® Various categories of people or institutions can ap-
proach a competent court in instances where rights of the Bill of Rights have been
infringed or are under threat of being infringed.>* The Constitution also provides
directives for the purposes of interpreting the extent and content of the rights of
the Bill of Rights.> These interpretative directives should be applied together with
various other directives that were developed by the courts.*

The substantive rights protected in the Bill of Rights:

The rights explained in (a)—(c) above are regarded as procedural rights. Most
rights in the Bill of Rights are so-called “substantive rights”, however, and should

be studied extensively. With the exception of a few, almost all of the substantive

rights are important and applicable to local government in one way or another.>’ It

is thus imperative for all local governments, as part of the government in general,
to familiarise themselves with the content and extent of the rights of the Bill of
Rights and to adhere to the constitutional obligation that the state must respect,
protect, promote and fulfil the rights where applicable.*®

Since the commencement of the IC and the FC, many legal disputes have been
decided that have involved local governments and fundamental rights protected
under the constitutions. Examples of such disputes are briefly mentioned as fol-

lows:

% See the Constitution s 38 .
®  See the Constitution s 38(a)—(e). In the case of IEC v Langeberg Municipality 2001 (3) SA
925 (CC) the court doubted whether a local government could act on its own behalf in a Bill of
Rights issue and do so in the interest of others. See para 15 at 933-934. See also Highveldridge
Residents Concerned Party v Highveldridge TLC 2002 (6) SA 66 (T). In the case the applicant, a
voluntary association, instituted proceedings against the municipality for having, according to them,
unlawfully terminated the water supply to the residents’ township. The court inter alia held that s 38
required the words “an association” in s 38(1)(e) to be interpreted so as to be compatible with the
overarching spirit, purport and objects of the Bill of Rights. Since an “association” did not require
legal personality for it to sue or be sued in its own name, ex facie the text there were no restrictions
on the locus standi of an association. To hold that the common law restrictions applied would be
contrary to the constitutional context against which s 38 stood to be interpreted and would make the
common law an unjustifiable obstacle to constitutional rights, particularly in view of the Constitution
ss 39(2) and 173. See para 25 at 78B-E. The court also held that the conduct of the respondents
could indeed constitute reviewable administrative action.
*  See the Constitution s 39.
% See, eg, the interpretation guidelines laid down in the case of S v Makwanyane 1995 (3) SA
391 (CC).
> Arguably the rights to citizenship, freedom of movement and access to courts are enforceable
against only national government and not local governments. See ss 20, 21 and 34 of the Constitu-
tion.

*®  See the Constitution s 7(2).
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(a) The cases that follow reflect the courts’ decisions under the equality clause.*
In Beukes v Krugersdorp Transitional Local Council® the court held that the
present instance invoked a claim of indirect unfair discrimination: the first re-
spondent did not levy the ‘flat rate’ from only black residents, nor did it levy the
higher, service-based charges from white persons only, but based its charges
on locality. However, its differential charges stemmed precisely from the racial
history that divided those localities and confined members of various racial
groups to different areas which were still largely, albeit not exclusively, racially
divided. The consequence was that differential charges had an undeniable,
though indirect, racial impact. The question was whether or not the differences
could be historically, socially or economically justified. If they could not, they
would constitute unfair discrimination and the applicant would have a valid
complaint on the grounds of race.®
The first respondent’s answer to the applicant’'s complaint regarding non-
collection and waiver of arrears in townships but not in "white” areas was that
it had collected moneys due to it from township residents and, to the extent
that it might have waived what those residents owed, it had done so for rea-
sons which were ‘sound and businesslike’. The court held that this seemed
amply warranted within the latitude which had necessarily to be permitted a
public authority in exacting compliance in regard to debts owed to it from those
subject to its jurisdiction. The court pointed out, however, that if a local author-
ity were to follow a sustained locality-directed policy of non-collection or waiver
which had a direct or indirect racially discriminatory impact, that policy would
be unfair and open to challenge under section 8(2). However, the applicant
could not claim in the present proceedings to have made out such a case.®
Finally the court held that the first respondent had stated that the "flat rate”
charged in the townships had been adopted only as an interim measure and
for practical reasons which included inadequate metering facilities, the long-

standing boycott by black township residents of local authorities’ levies and

%9 The Constitution s 9, which states that everyone is equal before the law and has the right to

equal protection and benefit of the law, and also that the state may not unfairly discriminate against
anyone on certain grounds.

0 1996 (3) SA 467 (W).

° At 480F-H.

%2 At 481G/H-I, read with 481F.
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the fact that municipal facilities and services in the formerly white areas were
far superior to those in the townships and that that amounted to an economic
and social justification for the differentiation of which the applicant complained.
The differences of which the applicant complained were not based on racial
discrimination, but were warranted by the localities’ differing circumstances.®
These cases were followed by a Constitutional Court decision in the case of
Pretoria City Council v Walker®®. In this case the applicant (appellant) suc-
cessfully sued the respondent in a magistrate’s court for arrear service
charges for the period July 1995 to April 1996. The respondent’'s defence,
which was not upheld by the magistrate, was that he was entitled to withhold
payment by reason of the fact that the applicant’s conduct had constituted a
violation of his constitutional right to equality in terms of section 8 of the Con-
stitution. The applicant had charged the residents of the former municipal area
of Pretoria on the basis of a tariff for the actual consumption of water and elec-
tricity supplied, which was measured by means of meters installed on each
property in that area, whereas it had charged residents in the former Mamelodi
and Atteridgeville municipal areas (where no meters had been installed) a flat
rate based on the amount of water and electricity supplied to such areas di-
vided by the number of residences therein. It was the applicant’s intention to
install meters on each property in Mamelodi and Atteridgeville, after which
residents there would be charged on the basis of water and electricity actually
consumed. The court held that the differentiation in the present case was ra-
tionally connected to legitimate governmental objectives, however; not only
were the measures of a temporary nature but they were designed to provide
continuity in the rendering of services by the applicant while phasing in equal-
ity in terms of facilities and resources during a difficult period of transition.®
With regard to the policy of the selective enforcement of the charges for mu-
nicipal services, the court held further that the burden of rebutting the pre-

sumption of unfairness was on the applicant. Action had been taken against

See also Port Elizabeth Municipality v Prut No 1996 (4) SA 318 (E). In this case the respon-

dents argued that the writing off of R63 million in outstanding services charges owed by residents of
certain areas, but not their area, unfairly discriminated against them.

1998 (2) SA 363 (CC).
See para 27 at 378 B-C.
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defaulters in old Pretoria but not in Mamelodi and Atteridgeville, thus singling
out white defaulters for legal action while at the same time consciously adopt-
ing a benevolent approach which exempted black defaulters from being
sued.® In the circumstances it had to be held that the presumption of unfair-
ness had not been rebutted and that the course of conduct of which the re-
spondent had complained amounted to unfair discrimination within the
meaning of section 8(2) of the IC. Finally, the court held that the debt that was
owed by the respondent remained and that the only question was whether its
payment should be enforced; the finding that the conduct of the applicant’s of-
ficials amounted to unfair discrimination was an intimation that the applicant
had acted incorrectly and that it should put its house in order; it was not a vin-
dication of the respondent’s refusal to pay for services rendered.®’

(b) Local governments are also confronted with the right to freedom of religion.®®
In the case of Garden Cities Incorporated Association not for gain v Northpine
Islamic Society®® the court held that the prohibition in a written sale agreement
that the respondent may not install sound amplification equipment on the
property bought from the applicant for religious usage did not infringe the re-
spondent’s right to freedom of religion. The court held that the sanctity of the
agreement which the applicant had concluded with the respondent should
prevail.

(c) With reference to the right of freedom of expression’* various disputes can
occur in which municipalities can have an interest. In the case of City of Cape

6 See para 80 at 396 A-B.

See para 94 at 400 E-G. The court thus reversed the decision in Walker v Stadsraad van
Pretoria 1997 (4) SA 189 (T). See also the case of Lotus River, Oltery, Grassy Park Residents As-
sociation v South Penninsula Municpality 1999 (2) SA 817 (C), in which the court, dealing with a
dispute which focussed on whether the municipality’s decision to increase rates across the board by
19% for a financial year had contravened the applicant’s rights to equality protected under s 9. The
court held: That the respondent had discharged the onus of justification; it had been placed in an
invidious financial position as a result of the restructuring of local government; its reliance on exter-
nal subsidies was no longer available; the valuation roll was outdated and could not be updated in
time for the 1998/1999 financial year; and it had a limited range of viable options and had chosen to
increase rates only after careful consideration. Accordingly, even though the applicants’ right to
equality in terms of s 9 had been breached by the 19% increase in rates, viewed from the short-
term perspective of the 1998/1999 financial year, the respondent had supplied sufficient justification
for the limitation.

8 See the Constitution s 15(1).
%9 1999 (2) SA 257 (C).

" See272A-H.

" The Constitution s 16.
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Town v Ad Outpost (Pty) Ltd,”? a case concerning the display of billboards in
contravention with a particular by-law of the relevant municipality, the Cape
High Court held that that particular advertising was a form of expression and
hence stood to be protected under section 16(1) of the Constitution. The by-
law further breached the respondent’s right to freedom of expression by pro-
hibiting any form of a particular mode of advertising and could not be justified
under the Constitution. A similar dispute concerning the right to freedom of
expression against advertising requirements was heard in the case of North
Central Local council and South Central Local Council v Roundabout Outdoor
(Pty) Ltd.” The case concerned an outdoor advertising billboard which vio-
lated the relevant municipality’s by-law. Ratepayers had objected to the bill-
board on the grounds that it was an eyesore and a traffic hazard in a purely
residential area. The first respondent resisted the application on the grounds
that the by-law was unconstitutional in that it infringed their right to freedom of
expression as entrenched in section 16 of the Constitution. The applicant mu-
nicipality contended that the by-law was justifiable according to criteria pre-
scribed in section 36(1) of the Constitution. Contrary to the City of Cape Town
v Ad Outpost case above, the court held that although advertising was a con-
stitutionally protected form of commercial speech, the applicant had adopted
the measures in question in the interests of traffic safety and the appearance
of the city. The applicant had a substantial interest in the regulation of the lo-
cation of billboards, and the measures in question were, contrary to the re-
spondents’ contentions, rationally connected to a legitimate, substantial and
pressing purpose of promoting public service and welfare. They directly ad-
vanced that purpose and were the least restrictive means available to the ap-
plicant to achieve its purpose. The court also held that the limitation of the
respondents’ rights was reasonable and justifiable in an open and democratic
society based on human dignity, equality and freedom.”™

Municipalities are also regularly involved in property-related matters as well as
other so called “socio-economic rights”, such as the rights to access to ade-

2000 (2) SA 733 (C).
2002 (2) SA 625 (D).
See 636A-C.
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quate housing, health care, food and water.”” Not only are municipalities
obliged to participate in housing schemes in order to fulfil the right to housing
but they must also ensure that any eviction from land belonging to them is
authorised under the Constitution and other applicable laws."®

Various land/property related disputes have already emerged under the new
constitutional dispensation. In Port Elizabeth Municipality v Peoples Dialogue
on Land and Shelter,”” the appellant municipality owned a piece of land which
it had earmarked for development in terms of a scheme which would entail the
surveying of the land, its division into approximately 680 erven, the installation
of water reticulation, rudimentary road networks and storm water facilities.
Provision would also be made for refuse removal and a bucket system for
sewerage. The intention was to allocate these erven to the very poor who
were most in need of accommodation. Beneficiaries would then apply for first
homeowners’ subsidies, to be utilised for the erection of dwellings. During the
latter half of 1998 a small group of people moved onto the land and erected
shacks on it. The appellant conceded that this had been a result of a desper-
ate need for housing in the area. It agreed to allow a limited number of families
to remain on the land. Thereafter, however, increasing numbers moved onto
the land. By June 1999 at least 340 structures had been erected and were oc-
cupied. The appellant served formal notice to vacate on these occupants (the
further respondents), but to no avail. Their occupation made it impossible for
the appellant to proceed with its proposed development. The court held inter
alia that the deliberate and premeditated manner in which the further respon-
dents had occupied the land had to weigh heavily against them. While it was
common knowledge that the shortage of housing was a huge problem
throughout the country, it could be addressed only if the relevant organs of
state were allowed to plan and implement developments methodically. The
premeditated and wanton occupation of land in order to blackmail municipali-

ties into giving occupiers preferential treatment could not be countenanced.

Refer to the Constitution ss 25, 26 and 27.
In this respect refer to the Prevention of lllegal Eviction from and Unlawful Occupation of Land

Act 19 of 1998. Under s 1 of the Act an owner of land includes an organ of state which includes a
municipal council.

2001 (4) SA 759 (E).
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There was therefore no doubt that the public interest demanded that the
courts intervene effectively to avert such conduct.’®
A further and very significant case concerning socio-economic rights relating
to land was the case of Government of the RSA v Grootboom.” In this case
the respondents had been evicted from their informal homes situated on pri-
vate land earmarked for formal low-cost housing. They applied to a High Court
for an order requiring the government to provide them with adequate basic
shelter or housing until they obtained permanent accommodation. The High
Court held that section 28(1)(c) of the Constitution of the Republic of South Af-
rica Act 108 of 1996 obliged the state to provide rudimentary shelter to chil-
dren and their parents on demand if the parents were unable to shelter their
children, that this obligation existed independently of and in addition to the ob-
ligation to take reasonable legislative and other measures in terms of section
26 of the Constitution and that the state was bound to provide this rudimentary
shelter irrespective of the availability of resources. The appellants were ac-
cordingly ordered by the High Court to provide the respondents who were
children and their parents with shelter. The appellants appealed against this
decision. The respondents based their claim on two constitutional provisions:
section 26 of the Constitution, which provides that everyone has the right of
access to adequate housing, thereby imposing an obligation upon the state to
take reasonable legislative and other measures to ensure the progressive re-
alisation of this right within its available resources, and section 28(1)(c) of the
Constitution, which provides that children have the right to shelter.
In this landmark decision the Constitutional Court held inter alia the following:
(i) The state was obligated to take positive action to meet the needs of
those living in extreme conditions of poverty, homelessness or intolerable
housing®
(i) Section 26 as a whole placed, at the very least, a negative obligation
upon the state and all other entities and persons to desist from prevent-

ing or impairing the right of access to adequate housing. The manner in

See para D at 772A-F.
2001 (1) SA 46 (CC).
Para 24 at 62D-E.
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which the eviction in the present circumstances had been carried out
had resulted in a breach of this obligation. Section 26(2) made it clear
that the obligation imposed upon the state was not an absolute or un-
qualified one. The extent of the state’s obligation was defined by three
key elements which had to be considered separately: the obligation (i) to
take reasonable legislative and other measures, (ii) to achieve the pro-
gressive realisation of the right and (iii) within available resources.®

(i) Reasonable legislative and other measures (such as policies and pro-
grams) had to be determined in the light of the fact that the Constitution
created different spheres of government and allocated powers and func-
tions amongst these different spheres emphasising their obligation to co-
operate with one another in carrying out their constitutional tasks. A rea-
sonable housing program capable of facilitating the realisation of the
right therefore had to clearly allocate responsibilities and tasks to the dif-
ferent spheres of government and ensure that the appropriate financial
and human resources were available to implement it. Furthermore, the
formation of a program was only the first stage in meeting the state’s ob-
ligations. The program also had to be reasonably implemented, as fail-
ure to do so would not constitute compliance with the state’s
obligations;®?

(iv) The national government bore the overall responsibility for ensuring that
the state complied with the obligations imposed by section 26. However,
the court confirmed that section 26 did not entitle the respondents to
claim shelter or housing immediately on demand.®® In light of the back-
ground the court reversed, in part, the decision in Grootboom v Oosten-
berg Municipality.®*

A further reference to the right of property was made in the case of Ex Parte
Optimal Property Solutions CC.% In this case the applicant had applied for the

removal of a title deed restriction registered in the title deed of three erven. In

81

82
83
84
85

See pages 66-67 and 84-85.

Refer to paras 39 and 42 at 67-69.
Paras 66-69, 93-95 at 79-80 and 86.
2000 (3) BCLR 277 (C).

2003 (2) SA 136 (C).
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terms of section 3(6) of the Removal of Restrictions Act,® service of such ap-
plication had to be given to affected property owners in both official languages
and had to be published once in the Provincial Gazette. With reference to
such title conditions the court held that a restrictive condition imposed in the ti-
tle deed of every lot in a township subdivision that "not more than one house
shall be erected on any one lot” created a reciprocal praedial servitude impos-
ing contractual rights and obligations on all the owners of the affected erven.
The registration of those servitutal rights and obligations resulted in the crea-
tion of real rights in property. It followed that any alteration to or removal of
such title deed conditions altered or terminated the rights and obligations of
the affected property owners inter se and altered or expunged, as the case
may be, real rights in property. The courts would not, therefore, assume the
power at common law to alter or remove title deed conditions of this nature
without the consent of every affected property owner.?” The court concluded
that for purposes of section 25(1) of the Constitution of the Republic of South
Africa Act 108 of 1996, "property” included a registered praedial servitutal right
[restrictive condition] and removal or deletion of such rights was pro tanto a

deprivation of property.5®

(e) Arguably the most applicable right protected in the Bill of Rights for local gov-
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ernments is the right to access to information and just administrative action.®
As a sphere of government, municipalities are mostly involved in executive
processes which are directly relevant to the principles of administrative law. A
good and sound knowledge of administrative law is essential to every munici-
pal council or other functionaries of such a municipality. The following cases
are indicative of the wide variety of administrative disputes that local authori-
ties face regularly. In Cape Metropolitan Council v Metro Inspection Services
CC *° the court held that section 33 of the Constitution was not concerned with
every act of administration performed by an organ of state, but was designed

to control the conduct of the public administration when it exercised a public

84 of 1967.

See paras 4, 5 and 6 at 139C-G.
Para 19 at 143-144.

See the Constitution ss 32 and 33.
2001 (3) SA 1013 (SCA).
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power and that it followed that whether or not conduct amounted to "adminis-
trative action” depended on the nature of the power being exercised. Other
relevant considerations were the source of the power, the subject-matter,
whether it involved the exercise of a public duty and how closely it was related
to the implementation of legislation.®*

The court further concluded that the appellant derived its power to cancel the
contract from the terms of the contract and the common law; when it had con-
cluded the contract it did not act from a position of superiority or authority, nor
did it, when cancelling, find itself in a stronger position than the position it
would have been in had it been a private institution; and when it purported to
cancel the contract, it did not perform a public duty or implement legislation.
The court further held that different considerations applied where a contract
between an organ of state and a private entity was preceded by purely admin-
istrative actions and decisions by officials in the sphere of the spending of
public money by public bodies in the public interest; these amounted to admin-
istrative actions because section 217(1) of the Constitution specifically pro-
vided that, when an organ of state in the national, provincial or local sphere of
government contracted for goods or services, it had to do so in accordance
with a system that was fair, equitable, transparent, competitive and cost effec-
tive.%> The municipality cancelled the contract, however, because of a material
breach of the contract whose cancellation did not amount to administrative ac-
tion under section 33 of the Constitution.*

In a further development the Supreme Court of Appeal held in the case of

1°# that it was

Fedsure Life Assurance v Greater Johannesburg TM Counci
common cause between the parties that in taking the resolutions to impose a

general rate in the rand on the ratepayers in order to yield an excess of in-

See paras 16 and 17 at 1023B-H.
See paras 18 and 19 at 1023-1024.
Para 22 at 1025F-G. The court thus reversed in part the decision in Metro Inspection Services

(WC) CC v Cape Metropolitan Council 1999 (4) SA 1184 (C). See also Frans v Groot Brakrivier
Munisipaliteit 1998 (2) SA 770 (C).
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1998 (2) SA 115 (SCA).

93



University of Pretoria etd, Bekink B (2006)

come over expenditure, the respondent municipalities had performed adminis-
trative acts.®

6.7.1.5 General Constitutional requirements important to Local Government

It was explained earlier that there are many other provisions set out in the Constitu-

tion that are important to local governments. These aspects/requirements are divided

in two categories. The first category is all the requirements directed at local govern-
ments alone, while the second category refers to those requirements that are rele-
vant to all spheres of government, thus including local governments. Chapter 7 of the

Constitution, under the heading Local Government, contains the aspects that are

mentioned in category one. Category two aspects can be summarised as follows:

» Principles of co-operative government These principles are applicable to all
spheres of government and as such are also very important to the local sphere of
government.®

» Vesting of legislative authority The Constitution specifically determines where the
legislative authority of the Republic of South Africa is vested: on a national level it
is vested in parliament, on a provincial level in provincial legislatures and at a local
level in municipal councils.®” Local governments are also entitled to participation
in the proceedings of the National Council of Provinces and are therefore involved
in the highest legislative level of the state.?® It is of interest to note that in respect
of executive authority the Constitution does not explain where such responsibility
vested in one section specifically, as is the case with legislative authority. Execu-
tive authority is dealt with in three separate sections of the Constitution.*®

» Assignment and provincial supervision of local government Any power or function

that is to be exercised or performed in terms of an Act of parliament or a provincial

% The court also held that it was further common cause that the interim Constitution had oper-

ated at the time the proceedings had been instituted but that the interim Constitution had been su-
perseded by the Constitution of the Republic of South Africa, 1996 by the time judgment was given
in the court a quo. Accordingly, in terms of the Constitution s 17 of Sch 6, the jurisdiction of the
court to adjudicate on any challenge based on the lawfulness or not of administrative actions per-
formed by the respondents had to be determined in terms of the interim Constitution, unless the
interest of justice required otherwise.

% see the Constitution ch 3.

9 See the Constitution s 43.

% See the Constitution ss 67 and 163.

9 On the provincial levels, executive authority is vested in the premiers of the provinces, and on
a local level such authority is vested in the different municipal councils. S 85(1) states that the ex-
ecutive authority of the Republic of South Africa is vested in the president. This refers to national
executive authority.
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Act can be assigned to a Municipal council.**® Provincial authorities cannot assign
powers or functions only to municipalities; they are also constitutionally entitled to
intervene when a municipality cannot or does not fulfil an executive obligation.'®*
Assignment of functions and provincial supervision are very important considera-
tions for local authorities and can have serious implications in general.

State institutions in support of constitutional democracy The Constitution specifi-
cally provides for various institutions that have been entrenched in the text of the
Constitution and have the overall aim to support and enhance constitutional de-
mocracy. Local authorities within the structure of government must also adhere to
the broad constitutional objectives in creating a democratic state. Therefore, all
the state institutions mentioned in the Constitution will play an important role in
supporting democracy on a local government level.'%

Principles regarding the public administration Public administration can broadly
be defined as the administrative branch of the state; the public administration is
thus divided between the different levels of government and must be governed by
the democratic values and principles that are enshrined in the Constitution.'®® All
local government administrations must therefore comply with the requirements
governing the public administration in general.'*

The role of the security services The Constitution specifically sets down certain
requirements and obligations in respect of the overall security services of the Re-
public of South Africa. Although these principles are applicable to mostly national
government, there are aspects that are important to local governments and must
be taken into account. It is specifically provided that the national police service
must be structured to function in the national, provincial and, where appropriate,
the local spheres of government.*®® These requirements are thus of importance to
municipalities in certain instances. It will be explained and discussed later, but in
the new local government structure the functioning of security services, especially

new metropolitan police services, will play and provide important security roles

100
101
102

See the Constitution s 126.

See the Constitution s 139(1).

See the Constitution ch 9. Such institutions inter alia include the Public Protector, the Auditor
General and the Human Rights Commission, to name but a few.

103 gSee the Constitution s 195(1).

1% In this regard see the whole of the Constitution ch 10.

195 See the Constitution s 205(1).
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and services in certain municipal areas in the future. Without the effective imple-
mentation of security services it is hard to imagine the overall success and attain-
ment of the objectives set out for municipal governments.

» Traditional leaders and local government It is moot law that traditional leaders
have played an important part in African development and customs. Taking the
history and composition of our country into account, it is self evident that tradi-
tional leaders have and will have important roles and functions to fulfil. It is submit-
ted that the new goals and objectives as well as effective functioning of local
authorities will not be achieved without the proper and generally accepted inclu-
sion of traditional leaders within local authorities. This aspect is specifically em-
phasised through the constitutional protection given to traditional leaders.*®

* Principles of public/government finance The Constitution also contains many
important financial requirements and principles that are of crucial importance to all

spheres of government.*®’

Without sound fiscal policies and strict management
systems, no form of government will succeed in achieving growth and ensuring
compliance to its constitutional objectives. The financial aspects are thus of fun-
damental importance to all municipalities.

6.8 Conclusion

In this chapter many of the challenges and problems that are facing the new local

government structure have been identified. The overall role and importance of the

Constitution has also been highlighted and a distinction between general constitu-

tional requirements and specific local government matters has been made. Compli-

ance with all of these aspects and requirements are of fundamental importance for

the overall success and stability of the state as a whole.
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See the Constitution ch 12.
See the Constitution ch 13.
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The status, objects, challenges
and developmental duties

of local authorities

7.1 Introduction

In the new constitutional dispensation, local government has been confirmed as a

sphere of government at which government authority is exercised. Although local

authorities are the smallest governmental institutions in a state, they are often re-

garded as the cornerstone of modern democratic systems.! The role of local gov-

ernments in democratic systems is multiple, and some important aspects can be

summarised as follows:

Local government is the branch of government that functions the closest to the
inhabitants/constituents of a specific area and is involved with the rendering of
wide variety of services that materially affects the lives of all the people residing in
its jurisdiction.

Local authorities serve as an effective counterweight to the over-concentration of
governmental authority in the other levels/branches of government. This positive
influence can be achieved only if local governments are afforded a certain meas-
ure of autonomy.?

Local authorities are often seen as local community-based management and
administrative institutions which involve both political and bureaucratic compo-
nents. Through these institutions, community actions and needs are promoted and
regulated. In this capacity local governments are the best positioned to provide
and ensure the sustainable provision of essential services to their relevant com-

munities.

! See Rautenbach and Malherbe (1999) 299.
2 Rautenbach and Malherbe state that it is generally accepted as a sound principle that the
local level of government should be an autonomous level of government. Abid 300.
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Through the exercise of their powers and functions, local governments ensure
access to and bring the decision-making processes closer to the local residents.
This then allows for better participation and involvement by local residents in the
local government processes and decisions that affect their lives on a daily basis.
By its nature, local government is best suited to allow and encourage local partici-
pation in all democratic processes and to provide an important training ground for
democracy and political experiences. After gaining experience in local government

affairs, local political leaders are often taken into higher levels of government.

It must be emphasised, however, that the advantages of a third or local

sphere/branch of government can be severely limited if such a sphere of government

is not supported through specialised expertise, financial backing and administrative

infrastructure. Without such support in place, most municipalities will not be able to

perform their functions and fulfil their obligations.

Apart from the advantages mentioned above, a local or third level of government is

also confronted with certain disadvantages. The following disadvantages are gener-

ally accepted:®

Most local governments often have to compete with higher levels of government
over scarce resources; for example, water resources and tourism-promoting envi-
ronments.

Small municipalities are often manipulated by wealthy and powerful private enter-
prises. This must be guarded against, as it could lead to decisions that are not in
the interests of the general public of that area.

Through the process of decentralisation, many functions of higher spheres of
government can be decentralised/delegated to local authorities in an attempt to
abandon their responsibilities. Such practices can have severe negative implica-
tions on both financial and social standards and must be avoided at all costs.*

With reference to the abovementioned information it is important to determine spe-

cifically the status and role of local authorities within South Africa’s new constitutional

See Rautenbach and Malherbe (1999) 300.

The Constitution specifically protects local government in this respect. National or provincial
governments may not compromise or impede a municipality’s ability or right to exercise its powers
or functions. See the Constitution s 151(4). National and provincial governments must support and
strengthen the capacity of municipalities to manage their own affairs and exercise their powers and
functions.

4
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order. The relevant status of local authorities is very important with reference to the

extent of autonomy that is afforded to such a level of government.

In general, almost all modern states provide for different levels of government
within their governmental structures. The division of government functions between
different levels provides for a mechanism whereby government authority is distrib-
uted. It is important that government authority be distributed and exercised at the
specific level where it is to be the most effective and efficient. In this regard each
system differs from another and each state usually determines a specific system that
iS most suitable for its own circumstances. In most states provision is made for at
least two, but mostly three, levels or spheres of government. Most frequently, the
decision to have two or three levels is determined after various factors have been
taken into account.®> Many of these factors differ from state to state, and therefore all
states have developed their own unique structures.®

After the recent constitutional reform South Africa has developed a new govern-
ment system according to the new constitutional requirements and has entrenched
three specific spheres of government. The Constitution identifies and explains these
three spheres as follows:’

* In the Republic, government is constituted as national, provincial and local
spheres of government which are distinctive, interdependent and interrelated.

» All spheres of government must observe and adhere to the principles of co-
operative government and must conduct their activities within the parameters of
such requirements.

* The importance of this division specifically lies in the confirmation that all three
spheres of government are distinctive, interdependent and interrelated. The word
“distinctive” protects and confirms each sphere’s independence or autonomy and
it influences the manner in which each sphere is to operate and fulfil its powers
and functions. The words “interdependent” and “interrelated” in turn refer to the
constitutional commitment to an overall system of co-operative government in the

Republic. The Constitution confirms that all spheres of government are to a

> These factors include historical, political, geographical, economical and administrative infor-

mation as well as specific population figures.

In some states, eg, in the Netherlands, local authorities are mere administrative organs. In
Germany however, local authorities are afforded distinctive and autonomous powers and functions.
! The Constitution s 40.
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greater or lesser degree interdependent and interrelated and that all spheres

should work together to achieve the new constitutional obligations and objectives.
Section 40 was included in the final Constitution in compliance with Constitutional
Principle XVI which, under the final Constitution, required the government to be
structured on a national, provincial and local level.® Under this division each sphere
has its own constitutionally determined powers and functions, which must be exer-
cised and fulfilled according to the newly established constitutional mandate. Before
one is to investigate the implications of local government as a part of the overall
governmental structure, it is important to consider the unique characteristics of the
local sphere of government.
7.2 The characteristics of local governments
In essence the characteristics of a local authority are threefold. At first a local author-
ity is an identifiable juristic entity which has been formed within a specific area of
jurisdiction by the community of that area. The entity is then tasked and bonded
together by the common interests of the people of that area. Secondly, all local au-
thorities provide a forum for local community participation in the affairs of govern-
ment, albeit on the local level. This protection to participation is often referred to as
“grass-roots democracy”.® In the last instance local governments are local political
institutions which have been empowered with executive and legislative powers and
functions. The significance and importance of the fact that local authorities are part
of the political structure of the state must never be overlooked or underestimated.°
7.3 The importance of being a sphere of government
It was shown above that local government as a distinctive, interdependent and inter-
related part of the overall government of the Republic of South Africa has become a
constitutional fact.'* Gone are the days when local authorities were mere phenom-
ena of applied administrative law.*? It is, however, of interest to note that the final

& 200 of 1993 and CP XVI.

One must again remember that the Constitution requires an overall democratic state in which
public participation is of fundamental importance. See ss 1 and 152(1)(a) and (e) of the Constitu-
tion.

10 sSee Meyer (1997) 8.

1 See the Constitution ss 40 and 43.

12 Under the constitutional dispensation in South Africa prior to 1994, parliament was supreme,

and local authorities were mere administrative units under mostly the control of provincial admini-

strations. Traditionally municipalities were regarded as mere service delivery units of government.

With the enactment of the interim Constitution and the final Constitution, an important paradigm
continued on next page
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Constitution refers to a sphere of government and not a level of government.*® This
new reference to sphere is not unimportant and should be carefully considered.

In the first place the term sphere of government refers to a specific area of jurisdic-
tion or territory. Many constitutional and local government scholars believe that the
reference to sphere and not level of government in the final Constitution is aimed at
emphasising a new relationship between the different branches of government. It is
argued that the reference to sphere, as opposed to level or tier of government, indi-
cates a radical shift away from the hierarchical division of government structures and
powers of the past. It also signals a new era of co-operative, distinctive, governmen-
tal structure that is afforded constitutional recognition and protection.'® In such a
relationship each sphere of government has its own distinctive status, powers and
functions, which are entrenched in the Constitution. The higher government institu-
tions are not automatically permitted to encroach or intervene in the powers or func-
tions of lower government institutions. Disputes between the various spheres of
government are to be resolved through co-operation and interaction rather than
through legal battles and animosity. The reference to sphere of government thus
refers to a government of distinctiveness and cooperation in contrast with a govern-
ment of subordination.*”

The reference to sphere rather than level is also important with regard to local gov-
ernment autonomy. No government institution can really be autonomous if it doesn’t
have a say in or isn’'t permitted participation in the governmental processes that have
a direct or indirect influence on its own powers and functions. It is submitted that the
reference to sphere of government specifically enhances not only the autonomy of
the different spheres but also strengthen and advance inter-governmental participa-
tion and support.'® Suffice it to say that the reference to spheres of government truly
affords each sphere distinctive status and protection and also gives government

constitutional guidance on how inter-governmental relations and cooperation are to

shift took place, and local governments are now afforded autonomous status within the overall
structure of government.
13 See the Constitution ss 40(1), 43 and 151(1).
4 See Chaskalson et al (1999) 5A — 26.
15 Refer to the ch on co-operative government for a more detailed discussion on all the princi-
E)Ies regarding cooperation between the different spheres of government.

Good examples of local government participation in higher levels of government can be found
in the Constitution ss 67, 154(2) and 163.
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be developed. Through the term "sphere of government” all three divisions of gov-

ernment are treated independently. Although the Constitution provides the basic

framework for this structure of co-operation, the total system should ultimately be
completed by other national legislation.*’

7.4 The status of municipalities

The status of municipalities is significantly linked to the reference to sphere of gov-

ernment and not level of government. The new constitutionally entrenched status of

municipalities is so important to the new government structure that the Constitution
includes a section specifically protecting and explaining such status. In this regard
the Constitution states the following:*®

* The local sphere of government consists of municipalities which must be estab-
lished for the whole of the territory of the Republic.

* The executive and legislative authority of a municipality is vested in its Municipal
Council.

* A municipality has the right to govern, on its own initiative, the local government
affairs of its community, subject to national and provincial legislation, as provided
for in the Constitution.

* The national or a provincial government may not compromise or impede a munici-
pality’s ability or right to exercise its powers or perform its functions.

A few important aspects of section 151 should be emphasised:

» Through section 151, the Constitution confirms the distinctive nature of the local
sphere of government, which consists of municipalities.'® The Constitution further
sets the obligation? that the local sphere of government must be established for
the whole territory of the Republic of South Africa. It is thus envisaged that no
area in the state will be excluded from the jurisdiction of a local government in one

form or another.?!

17
18
19

See the Constitution s 41(2).

Refer to the Constitution s 151.

It should be noted here that there are three categories of municipality and various types of
municipality within each category. These different categories and types will be discussed later in
more detail.

2 See the word “must” in the Constitution s 151(1).

21 This aspect also confirms the importance of local government to all legal scholars. No matter
where people find themselves in South Africa they will always fall under the jurisdiction of a particu-
lar local authority.

102



University of Pretoria etd, Bekink B (2006)

» The Constitution also confirms that all authority, be that executive or legislative, is
vested in the Municipal Council of that local authority.??

* A limited measure of autonomy is further confirmed in section 151(3) of the Con-
stitution. Municipalities have the right to govern all local government affairs on
their own initiative. This right is, however, restricted and subjected to national and
provincial legislation that is provided for in the Constitution itself. One can thus
conclude that local governments do not have a comparable autonomy to what na-
tional or even provincial spheres have.?® Although the autonomy and status of
municipalities have been improved, these are still subjected to intervention by the
two higher spheres. The subjection to higher intervention is curtailed by the consti-
tutional text itself, however.>* Once again it is of importance to note that national
or provincial legislation also includes subordinate legislation and legislation that
was in force when the Constitution took effect and that is administered by national
or provincial governments respectively.?

» National or provincial intervention or control over local government affairs is fur-
ther restricted by the Constitution in its determination that such governments may
not compromise or impede a municipality’s ability or right to exercise its powers or
perform its functions.?® Prima facie this looks like a contradiction in terms. On one
hand a municipality has the right to govern on its own initiative, subject to national
and provincial legislation, but on the other neither national or provincial govern-
ments may compromise or impede a municipality’s ability or right to exercise its
powers or perform its functions. Closer investigation of the text of the Constitution
indicates that the right to govern is limited by the Constitution itself. The Constitu-
tion alone is but the framework for the new structure of government and, espe-

22 See the Constitution s 151(2). This important role of a Municipal Council will again be alluded
to later.

In re: Certification of the Constitution of the RSA, 1996 1996 (4) SA 744 (CC) the court held
that local government structures were given more autonomy in the new text than in the interim Con-
stitution and this autonomy was sourced in the new text and not derived from anything given to local
government structure by the provinces. Further, it held that, whereas Sch 6 of the interim Constitu-
tion listed a broad functional area of provincial legislative competence which was termed “local gov-
ernment, subject to the provisions of ch 10", the new text specifically listed the particular areas of
local government which in terms of Schs 4 and 5 of the new text fell within the legislative compe-
tence of provinces. To this extent there was some diminution in provincial legislative power. There
was also a corresponding diminution in the executive power of the provinces that flowed from their
diminished legislative powers. See paras 462 and 463 at 905-906.

Refer to the Constitution s 151(3). A carte blanche intervention is not envisaged.

See the Constitution s 239 for the complete definitions of national and provincial legislation.
See the Constitution s 151(4).

25
26
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cially with regard to local government, requires the enactment of national and pro-
vincial laws to complete the structure. To exclude municipalities from such na-
tional or provincial laws will be contrary to the text of the Constitution itself.
However, where the Constitution has already determined a municipality’s ability or
right to exercise its powers or perform its functions, such constitutionally founded
protection may not be compromised or impeded by national or provincial govern-
ments. It is also important to note that section 151(4) does not refer to national or
provincial legislation, but rather to national or provincial governments. It is thus
possible to conclude that neither the legislative authority nor the executive author-
ity of the two higher spheres may compromise or impede the rights or abilities of
municipalities that are protected in terms of the Constitution.
It seems that the Constitution provides local government with a significant measure
of at least administrative autonomy against higher levels of government. On a legis-
lative basis this autonomy is restricted to the extent that a municipal by-law that
conflicts with national or provincial legislation is invalid.?” This invalidation of munici-
pal by-laws is subject to the provisions of section 151(4), however, as was explained
above.

In summary of the status of municipalities, it is safe to say that the Constitution
clearly entrenches local government as a distinctive and interdependent sphere of
government. The concept of a sphere is often referred to in the Constitution.?® This
new constitutionally entrenched status should enable local governments to defend
and resist attempts to intrude on their specific terrain and also to defy attempts from
other government institutions to interfere or encroach on their powers and functions
in an unconstitutional manner. Municipalities are afforded much more autonomy than
they had before 1993 and are thereby more assured of real independent decision-
making opportunities.?® All the powers and functions of local authorities are protected

2" See the Constitution s 156(2).

28 See the Constitution ss 40, 41, 43, 151, 205(1), 214(1), 215(2)(c), 238 and 239.
29 With reference to local government autonomy the Constitutional Court in the case of In re:
Certification of the Constitution of the RSA, 1996 1996 (4) SA 744 (CC) held that, while local gov-
ernment structures were given more autonomy in the new text than they were given in the interim
Constitution, it had to be borne in mind that the interim Constitution contemplated that local gov-
ernment would be autonomous, though it did not delineate the boundaries of the autonomy as
clearly as the new text. Whereas in the interim Constitution the potential concurrency of powers in
parliament and the provincial legislatures was in respect of the whole field of local government, in
terms of the new text power would be allocated to specific areas of competence. It was in this proc-
continued on next page

104



University of Pretoria etd, Bekink B (2006)

in the Constitution, and higher spheres may intervene only if constitutionally man-
dated to do so. This protection of the autonomy of local governments is generally
accepted to provide a system of effective and efficient government in the new consti-
tutional state and to protect it. It is important, however, to emphasise that without
proper financial support and the provision of infrastructure, local government auton-
omy can be negatively compromised.* It is in the last instance also of value to note
that the Constitution does not stipulate that the field of local government per se is a
functional area of provincial or national legislative authority.®* This exclusion from
national or provincial legislative competence further confirms and strengthens local
government autonomy as an interdependent sphere of the government. Although
both national and provincial governments may exercise powers in relation to local
government matters, they may do so only if permitted to do so by the Constitution.
Local governments must be aware of their constitutional protection, but should also
not loose sight of the fact that their entrenched status also carries a substantial bur-
den. As a part of the government, local authorities have various constitutional obliga-
tions that they are compelled to fulfil and to which they are compelled to adhere.
7.5 The objects of local government
Apart form establishing local government as a specific sphere of government, the
Constitution also directly sets specific objects for local governments that should be
achieved within the lowest level of government operations. In this regard the Consti-
tution states that:*?
» The objects of local government are

(a) to provide democratic and accountable government for local communities

(b) to ensure the provision of services to communities in a sustainable manner

(c) to promote social and economic development

(d) to promote a safe and healthy environment and

ess that the local authorities were afforded greater autonomy at the expense of both parliament and
the provincial legislatures.

See Devenish (1998) 203.

The Constitution Schs 4 and 5 provides for the functional areas of concurrent and exclusive
national and provincial legislative authority. Parts B of both Sch 4 and 5 have incorporated all the
traditional local government functions, thus allowing either national, provincial or even local gov-
ernments to legislate over such matters. The legislative competence to legislate over local govern-
ment as an institution or sphere of government is not included in either of the Schs.

% Refer to the Constitution s 152.
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(e) to encourage the involvement of communities and community organisations in
the matters of local government.
* A municipality must strive, within its financial and administrative capacity, to

achieve the objects set out in subsection (1).

The constitutional provision of specific objects of local governments is strongly linked
and founded on the traditional purpose of local authorities and is in confirmation of its
role and duties. In the Local Government Transition Act®® it was stated that every
municipal authority must conduct its affairs in an effective, economical and efficient
manner to optimise the use of resources, to meet the needs of its respective com-
munity, to structure and manage its administration and financial management, to
promote social and economical development and also to support and implement
national and provincial programmes.®** Section 152 now incorporates some of the
provisions of the LGTA and sets the constitutional foundation for the objects of local
government in general, thus creating an overarching set of obligations that are to be
achieved.

In essence the specified objects are to confirm the new constitutional commitment
to an overall democratic state and accountable government, to ensure the sustain-
able provision of services to the people of the country, to promote social and eco-
nomic upliftment and development, to create a safe and healthy environment and
finally to revitalise public participation and involvement. The different objects are thus
clear and in no need of further explanation, but the systems and programmes that
must be put in place in order to achieve these objectives present formidable chal-
lenges to all involved in local government, be they political leaders, municipal admin-
istrators or the relevant local communities themselves.

7.6 The new challenges and developmental duties facing municipalities

Local government has been entrenched as part of the new structure with its com-
mitment of a government founded on new constitutionally protected values.®* The
new local government system had to be built on some of the strengths and struc-
tures of the transitional system. This in itself presented local government with inter-

esting challenges. Apart from these challenges, almost all local authorities the world

3 200 of 1993.
3 Seethe LGTA s 10G.
3% See the Constitution s 1.
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over are facing new demands, especially in providing viable and environmentally

stable urban and rural developments. In the new South Africa many other unique

challenges have also been identified. Some of these challenges are summarised as

follows:3¢

Addressing and transforming skewed settlement patterns. Many current patterns
are functionally inefficient and costly.

Redistribution of concentrations of taxable economic resources, which are
founded mostly in former white settlements.

To address the huge backlogs in service infrastructure in almost all historically
underdeveloped areas. This challenge requires municipal expenditure far in ac-
cess of the revenue that is currently available.

To create viable municipal institutions in areas with dense rural settlements.
These areas have usually large population figures with minimal access to services
and little or no economic tax base to support financial limitations.

To integrate the spatial disparities between towns and townships. The spatial
disparities are largely responsible for increased demands on service provision and
high transport costs.

To create municipal institutions which recognise the linkages between urban and
rural settlements.

To change the former modes of decision making and administrative systems in
local authorities and to ensure sustainable delivery and provision of services to
the broad community.

To uplift and promote private sector involvement and the poor creditworthiness of
many municipal councils. Administrative capacity in most municipalities must also
be reformed. Some institutions have little or no pre-existing institutional foundation
to build on.

To rebuild the relationships between newly demarcated local authorities and their
local communities. Municipalities should be particularly sensitive towards the

needs of people who tend to be marginalised within their communities.>’

As part of the government, all local authorities have been given a new constitutional

mandate to uplift and sustain acceptable and viable human settlements. The chal-

36

See the White Paper on Local Government (1998) at 35.
Such people should specifically include women and persons with disabilities.
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lenges mentioned above are comprehensive in nature and difficult to achieve in
practice. Local governments will have to reposition and re-equip themselves in order
realistically to be in a position to fulfil these challenges. All possible efforts should be
set in motion to achieve optimal success, but only time will tell if they have suc-
ceeded.
7.7 Developmental duties of municipalities
7.7.1 Introduction
Apart from the constitutionally founded objects of local government, all municipalities
are also constitutionally obligated to fulfil certain developmental duties. It is the task
of all local government institutions to work individually and in co-operation with their
local communities to ensure sustainable ways to meet the needs and to improve the
quality of life for all people of South Africa. In this regard it is of fundamental impor-
tance and in the interest of the nation as a whole that local government is capaci-
tated and transformed to play a developmental role. In essence, a developmental
local government is intended to have a major impact on the daily lives of all South
Africans. Developmental duties cannot be achieved without the co-operation and
constructive support of both national and provincial governments, however. In in-
stances where local authorities are not successful in developing their own strategies
to meet community needs, national and provincial governments may have to adopt a
more prescriptive approach. In this regard it is important to note that developmental
duties should not be seen on an individual basis within each sphere of government,
but should be promoted on a collective basis within government as a whole.
7.7.2 The constitutional obligations
The Constitution specifically entrenches the developmental duties of municipalities.
In this regard section 153 states that a municipality must
» structure and manage its administration and budgeting and planning processes to
give priority to the basic needs of the community and to promote the social and
economic development of the community and
* participate in national and provincial development programmes.
The Constitution is clear on the fact that all municipalities must do their best to attend
to the basic needs of people and to promote social and economic development. The
Constitution is silent on how local authorities are to structure and manage their ad-
ministrations, budgets and planning processes in order to fulfil their developmental
duties, however. It is submitted that political policies and programmes combined with
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community proposals should form the basis of most developmental plans. As a start-
ing point such plans must give priority to people’s basic needs and their social and
economic upliftment. Development and upliftment should be regarded as synony-
mous in this regard. In a determination of whether or not priority is really given to the
mentioned needs, an objective evaluation of the actions and steps taken by munici-
palities will be required. This will differ from case to case and will be influenced by
the relevant circumstances of each situation.

It is further submitted that if the facts of a case indicate that a municipality has not
given priority to the needs of its community and to promoting social and economic
development, its actions or programmes will be contrary to the constitutional obliga-
tion in this regard and should be declared unconstitutional and invalid. This would
further create a possible situation where the judicial authority of the country is called
upon to adjudicate on the legislative or even executive powers of a local sphere of
government. The judicial authority does not usually prescribe to the legislative or
executive authority how it should structure and manage its administrations and how it
should prioritise its programmes and policies. It is submitted, however, that the Con-
stitution specifically allows for such judicial intervention when municipalities are not
complying with their developmental duties.>®
7.7.2.1 The nature and characteristics of developmental local government
In principle the idea of developmental local government refers to local governments
that are committed to working with the people within their respective communities in
an effort to find sustainable ways to meet their different social, economic and mate-
rial needs and improve their overall quality of life. This commitment is indeed the
foundation of the new constitutional vision for local government. The Constitution
specifically enshrines the rights of all people in our country*® and, depending on the
availability of resources, it commits our government to taking all reasonable meas-
ures to ensure that all South Africans have adequate access to housing, health care,
education, food, water and social security.*® The reality in many towns and, more
particularly, in many rural areas is far from this ideal. Millions of people live in dire
poverty and without basic services and life-sustaining support. It is the task of the

38

w0 For more detail on this point, refer to ss 2, 8 and 172 of the Constitution.

See the Constitution s 7.
%9 See the Bill of Rights ss 26, 27, 28 and 29.
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new developmental local government structures to ensure human upliftment and the
provision of sustainable essential services. All efforts and resources must be di-
rected carefully in order to achieve the overall developmental obligations.

7.7.2.2 Interrelated characteristics of developmental local government
According to the White Paper on Local Government, the nature of a system of de-
velopmental local government comprises four specific interrelated characteristics.**
These characteristics are: maximising social development and economic growth,
integrating and co-ordinating activities, democratising development and a process of
leading and learning. These four characteristics form the basis on which the new
developmental local structures are to be developed, and they are thus in need of
further explanation.

(a) Maximising social development and economic growth

Social upliftment and economic growth are in the forefront of developmental local
government. All powers and functions that are accorded to local governments should
be exercised in such a way as to ensure maximum advancement of social develop-
ment. Social development can be achieved only if the basic needs of people are
provided for and if financial resources are available. Without continuous growth
within local economies not enough funding will be available to ensure the basic pro-
vision of services. In this regard local authorities are dependent not only on the eco-
nomic policies and success of the national government, but also on their own
creative initiatives to secure investment and resources.

Without doubt local governments, through the exercise of their traditional responsi-
bilities,** exert a great influence over the social and economic well-being of local
communities. Local authorities collect large sums of rates and taxes, and they em-
ploy many people and pay many salaries. In some cases they are responsible for the
pricing and quality of basic life necessities such as water, electricity and sanitation
services, and they also control the direction of land-development projects. Local
governments themselves often own substantial amounts of land, and they are fre-
quently involved in the purchasing of goods and in other economic activities. In this
regard they substantially contribute to the flow of money within their local economy.

Furthermore, local governments are responsible for setting the agendas for local

41

4o See White Paper on Local Government (1998) at 38.

Eg, the provision of basic services and a healthy and safe environment.
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political issues and providing insight in future policies and programmes. The way in
which local governments operate thus sends out important signals to their own resi-
dents and also to prospective investors. Their influence on the local economy is
clearly of great significance. All municipalities should therefore have a clear vision for
their local area and economy and should seek strong partnerships with business
enterprises to ensure job creation and to maximise investment.

It should be noted that it is not the direct responsibility of local government to en-
sure job creation. Job creation falls within the ambit of mainly the national sphere of
government. However, municipalities are responsible for ensuring local economic
and social conditions that are conducive to the creation of employment opportunities.
In this regard it is generally accepted that the provision of basic household infrastruc-
ture forms the central basis for ensuring social and economic development.*®

Other initiatives such as changes to existing procedures, the speeding up of ap-
proval procedures and the proactive release of land for development purposes could
provide further positive stimulus for social and economical progress. Social devel-
opment can also be advanced through functions such as arts and culture and the
provision of recreational and community facilities. Through its constitutionally en-
trenched powers local government has been given the strongest possible foundation
to succeed in its developmental obligations.

(b) Integrating and co-ordinating activities

Within any local area there are many different agencies that contribute to develop-
ment. These usually include various national and provincial government institutions,
parastatals, community organisations and private-sector institutions. It is the respon-
sibility of developmental local government to provide vision, leadership and strong
co-ordination between these different role players. Poor co-ordination could severely
undermine the new development effort. In this regard, it is important for all munici-
palities actively to develop mechanisms to ensure resources and investment initia-
tives from both public and private sectors in order to meet their developmental
targets. An important method of ensuring better co-ordination and commitment is
through the process of Integrated Development Planning. Integrated Development

Planning is facilitated through the provision set out in the Development Facilitation

*  See White Paper on Local Government (1998) at 39.
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Act™ which provides powerful assistance to municipalities to facilitate and co-
ordinate integrated development.

Although it is true that circumstances differ from one community to another, it is
submitted that the establishment of sustainable and successful human settlements
depends largely on proper co-ordination and integration between all possible role
players and a wide range of services and regulations.* Local governments have a
pivotal role to play in ensuring that this co-ordination and integration is attained.

(c) The importance of democratic local development

It was stated earlier that Municipal Councils play a central role in promoting and
establishing a system of local democracy.*® One of the main objectives of local de-
mocracy is to ensure public involvement and participation.

In the previous local government dispensation, most municipalities made their
presence felt through a process of abstract control and regulation of communal ac-
tions. Regulation still remains an important municipal function in the new system, but
it should be supplemented with elements of leadership, accountability, support and
public participation. All divisions within local communities must be encouraged and
motivated to take an active part in the day-to-day functioning of their local authority.
It is therefore important for municipalities to adopt inclusive approaches to commu-
nity participation in all respects. This aspect is also promoted in various national
programmes.*’ From its so-called “grass roots” position, developmental local gov-
ernment is uniquely placed to combine and ensure empowerment and redistribution
of wealth through a number of specialised programmes. Examples of such pro-
grammes are:

» Specialised service subsidy schemes, which could provide low-income house-
holds with an opportunity to improve their circumstances.
» Simple technical and training courses, which should enable people to better them-

selves and to be less dependent on others.

“ 67 of 1995.

5 These services and regulations would include land-use planning, provision of household
infrastructure, environmental management, transport issues, health and education upliftment, as
well as the insurance of safety, security and housing.

4 Local government is defined as being a cornerstone of a democratic system.

47 The importance of empowerment to poor people and marginalised communities is empha-
sised in the Reconstruction and Development Programme and also the Growth, Employment and
Redistribution strategy.
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» Carefully designed cross-subsidising programmes to ensure financial and infra-
structural support to very poor areas; for example, a developmental levy that is
imposed in fast-growing areas which is then used to subsidise services in other
underdeveloped suburbs.*® It must be noted, however, that cross-subsidising is a
very contentious matter and should be approached very carefully. lll-considered
cross-subsidising schemes can quickly alienate certain groups within a commu-
nity. These groups are usually the more wealthy inhabitants or institutions, and
their sudden opposition/dissatisfaction with the local policies can have a severe
impact on local financial support, development and involvement. It is of cardinal
importance that open and constructive communication and participation be intro-
duced before any such schemes are implemented. Emphasis must also be drawn
to the fact that because of the negative results of the pre-1993 local government
system it will not be possible to achieve social development and upliftment without
a measure of controlled cross-subsidising. It is also important to take cognisance
of the fact that cross-subsidising is not in principle contrary to constitutional re-
quirements and that such a system has indeed been allowed by our courts.*®

(d) Moving ahead through processes of leading and learning

The many changes and challenges of modern local communities are forcing local

communities and institutions to re-evaluate the manner in which they organise them-

selves and the way in which they are governed by their local authorities. Most local
communities the world over are facing the challenges of sustaining their economies
in order to uplift their societies, to protect their environments, to eradicate poverty
and to provide personal safety and security. Although support by higher levels or
spheres of government is essential, such support alone is not enough. Municipal
communities are increasingly forced to find within themselves new ways to secure
sustainable development and the continuous provision of services. In this regard
municipalities must take a leading role within their jurisdictions and should learn from
the failures and successes of other local authorities. Municipalities must become

visionary and strategic in the way in which they operate, and they have a crucial role

48 During the transitional phases of local government, many Transitional Metropolitan Councils

introduced a so-called “development levy” which was introduced to obtain financial resources
mostly from private enterprises in order to provide financial assistance to certain communities in
need.

49 See Pretoria City Council v Walker 1998 (2) SA 363 (CC) and Fedsure Life Assurance Ltd v
Greater Johannesburg Transitional Metropolitan Council 1999 (1) SA 374 (CC).
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to play as policymakers, planners, innovators and providers of basic human necessi-

ties. There are many ways in which local authorities can provide for favourable de-

velopment conditions.*® Some of these steps are the following:

» Building the kind of political leadership that is able to bring together coalitions and
networks of local interests that co-operate to realise a shared vision.

* Responsive problem solving and a commitment to working in open partnerships
with business, trade unions and community-based organisations.

» Ensuring that knowledge and information are acquired and managed in a way that
promotes continuous learning and that anyone can access easily and quickly.

* Enhancing local democracy through raising awareness of human rights issues
and promoting constitutional values and principles.

» Building an awareness of environmental issues and how the behaviour of resi-
dents impacts on the local environment and encouraging citizens to utilise scarce
natural resources in a prudent, careful manner.

* Investing in youth development as a key resource for the future and building on
their creativity and motivation through involvement in civic and development pro-
grammes.

» Empowering ward councillors as community leaders who should play a pivotal role
in building a shared vision and mobilising community resources for development.

7.7.2.3 The developmental outcomes of local government

Local governments should guard against establishing a system of developmental

local governance that looks good on paper but has no real success in terms of prac-

tical achievement. Ultimately, the success of all developmental programmes will be
measured by their final results. It is safe to say that all citizens and community-based
institutions are positively concerned about their local areas, not only in support of
their own needs but also to ensure prosperity for future generations. The success
and positive outcomes which developmental local government are obligated to
achieve are thus extremely important. The White Paper on Local Government has
identified certain key outcomes that are relevant to all municipalities in the new struc-

ture. These outcomes are as follows:

®  See White Paper on Local Government (1998) at 42.
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(a) The provision of sustainable household infrastructure and services

In principle, all local governments are responsible for the provision of household
infrastructure and basic services. These services and infrastructures form the foun-
dation of successful social and economic development. Basic services usually in-
clude the provision of water, sanitation, local roads, electricity, drainage and refuse
collection. Apart from being a constitutional right, the provision of basic services is
essential to enable people to support their families and to develop their skills and to
support job creation.®® The starting point for positive development must therefore be
to prioritise the delivery of at least a basic level and minimum standard of services to
all members of local communities. Again, this ideal depends on mostly financial
capabilities and resources.® Local governments are also supported through the
Municipal Infrastructure Investment Framework (MIIF) and the Consolidated Munici-
pal Infrastructure Programme (CMIP). Furthermore, local government is constitution-
ally entitled to an equitable share of national revenue.>® Generally, the allocations
from national revenue sources should enable most municipalities to help in subsidis-
ing the operating costs of basic services.

(b) Creating integrated local areas

Integrating the spatial disparities of urban and rural settlements in South Africa is of
critical importance for the overall acceptance, success and prosperity of South Afri-
can communities. Spatial parity will enhance economic growth to great extent and
should facilitate more sustainability in the provision of services and a reduction in
commuting costs of many households. All these aspects are beneficial in terms of
overall social development. It is further of importance that the challenges facing
urban areas and rural areas, although mostly similar, are sometimes different. Most
of the challenges facing urban areas are those of integration of towns and townships.
In metropolitan areas particular emphasis should be placed on future needs and

infrastructure in response to the rapidly growing population figures in those areas.

51 The Constitution through the Bill of Rights protects the right of everyone to a safe and healthy

environment, access to adequate housing, access to health care services, sufficient food and water,
social security and appropriate social assistance. See the Constitution ss 24, 26 and 27.

It was mentioned earlier that financial capacity could be gained through capital grants, local
cross-subsidisation schemes or private investment initiatives.
>3 The equitable shares and allocations of revenue raised nationally must be provided for in an
Act of parliament. See the Constitution s 214 as well as the Equitable Share of National Revenue
Act. These aspects will be discussed in more detail in the ch on municipal finance.
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Rural areas are concerned mostly with building liveable environments and service
delivery. These areas are often densely populated, with an inadequate or indeed no
sustainable economic base. Many rural residents commute for many kilometres from
their homes to work and back on a daily basis. Such commuting costs involve high
transport costs and expenditure. Innovative strategies and programmes are needed
to address these issues successfully. Both urban and rural areas must also plan and
implement environmental protection programmes.>*

(c) Enhancing local economic development and providing special services
Local governments should focus much of their developmental initiative on investing
in basic services. Through the provision of good quality, cost-effective services and
by making a local area a pleasant place in which to live and work, significant boost-
ing of the local economy can be achieved. Municipalities should also strive to im-
prove and simplify many of their procedures and rules in order to achieve effective
and speedy decision making.*> Many local authorities must also review their policies
and by-laws in order to ensure compliance with the new constitutional obligations.
Lastly, the establishment of user-friendly one-stop service centres should signifi-
cantly increase efficiency and local support.

One should also not lose sight of the fact that the Constitution specifically requires
local governments to take responsibility for promoting the social and economic de-
velopment of local communities.>® Municipalities are therefore mandated to provide
special services and take extra-ordinary steps. Innovative marketing and investment
initiatives as well as small business support services should be provided for. Con-
tinuous research and technology upgrading together with quality training pro-
grammes are also important mechanisms to ensure competitiveness and positive
developmental progress. Without proper knowledge and administrative support,
continuous economic growth and development will be unnecessarily restricted.>’
7.7.2.4 Mechanisms for local governments to achieve developmental goals
In order to achieve the various developmental outcomes, significant changes in the

way in which local governments function will have to be introduced. In an effort to

4 According to the Constitution s 24, everyone has the right to an environment that is not harm-

ful to their health or well-being and also to have the environment protected.

Rezoning applications, eg, those which are frequently delayed because of stringent bureau-
cratic approval processes, should be simplified.

Refer to the Constitution s 152.

" See White Paper on Local Government (1998) at 46.
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become more developmental, the government in its White Paper on Local Govern-

ment has put forward three interrelated approaches. These approaches were di-

rected not only at the transformation process but also at municipal developmental

strategies of the future. The approaches can be summarised as follows:

(a) Integrated development planning, budgeting and performance monitoring

In order to meet the challenges of social and economic development, all municipali-

ties are facing extensive difficulties to ensure sustainable and acceptable human

settlements. Municipalities must investigate and understand their local circum-

stances, needs and dynamics and accordingly develop a concrete vision to address

such needs and to provide for overall quality of life. Within the new structure of de-

velopmental local government, a process of Integrated Development Planning (IDP)

has been initiated, through which municipalities must establish local development

plans for the short, medium and long term. In producing an Integrated Developmen-

tal Plan (IDP), various steps are to be taken. These steps include the following:

* an assessment of the current social, economic and environmental reality in the
municipal area — the current reality

» adetermination of community needs through close consultation

» developing a vision for development in the area

» an audit of available resources, skills and capacities

 a prioritisation of these needs in order of urgency and long-term importance

» the development of integrated frameworks and goals to meet these needs

» the formulation of strategies to achieve the goals within specific time frames

» the implementation of projects and programmes to achieve key goals

 the use of monitoring tools to measure impact and performance.

In essence Integrated Developmental Plans are planning and strategic guide-

lines/frameworks that have been drafted to help and guide local authorities to fulfil

their developmental mandate. The idea of such plans is to build up a comprehensive

integrated framework, with specific focus on the advancement of development in a

particular local area. There are many advantages if proper Integrated Development

Plans have been established. Some of these advantages are:

» They enable municipalities to align their financial and institutional resources be-

hind agreed policy objectives and programmes.
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They are a vital tool to ensure the integration of local government activities with
other spheres of development planning at provincial, national and international
levels by serving as a basis for communication and interaction.

They serve as a basis for engagement between local government and the citi-
zenry at the local level, and with various stakeholders and interest groups. Partici-
patory and accountable government has meaning only if it is related to concrete
issues, plans and resource allocations.

They enable municipalities to weigh up their obligations and to prioritise pro-
grammes and resource allocations systematically. In a context of great inequali-
ties IDPs serve as a framework for municipalities to prioritise their actions around
meeting urgent needs while maintaining the overall economic, municipal and so-
cial infrastructure already in place.

They assist municipalities to focus on the environmental sustainability of their
delivery and development strategies. Sustainable development is development
that delivers basic social and economic services to all without threatening the vi-
ability of the ecological and community systems upon which these services de-
pend.

They help municipalities to develop a holistic strategy for poverty alleviation. Pov-
erty is about more than the inadequacy of a low household income: it includes
other deprivation such as a lack of assets to help households cope with shocks
and stresses; a lack of the resources or contacts necessary to secure political ad-
vantage; a lack of access to education, health care and emergency services and
the lack of safe, secure, and adequately sized housing with basic services.
Integrated Development Plans should not be viewed as fixed inflatable frameworks
but should rather be seen as incremental development plans which are regularly
reviewed and subject to adaptations. In essence, all integrated development plan-
ning is a municipal function and should not be outsourced to consultants. After con-
sideration has been given to all local inputs, municipalities should manage the
development and amendment of IDPs themselves.

Within the new local government dispensation, many municipalities are required in
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terms of the Development Facilitation Act®® to produce Land Development Objec-
tives (LDOs). LDOs should provide the basis for further strategic development in a
specific area. LDOs fulfil a critical role. They are submitted to the provincial govern-
ment of a province for approval. Once approved, they have legal status and become
powerful instruments in directing and managing development initiatives in a particu-
lar area. Development planning will be discussed in more detail in later chapters.

In order to achieve service delivery, municipalities must develop and implement
action plans to ensure continuous sustainability. Two types of plan should be con-
sidered. The first is institutional plans, which should be aimed at assisting municipali-
ties with functioning and administration. The second plan should be directed at the
financial and budgeting aspects of the local authority. These financial plans should
involve medium- to long-term projections of capital and expenditure. Through capital
planning and control a municipality should be able to manage infrastructure targets
and enhance possible investment opportunities.

(b) Municipal performance management

Performance management is a crucial component of any successful private or public
institution. The critical role of performance management in local government is to
ensure that local objectives and duties are implemented, monitored and corrected if
necessary. In the new system of local government, municipalities will set their own
standards of performance. These measures or standards are often referred to as
Key Performance Indicators (KPI). KPIs will vary from one municipality to another,
depending on the relevant circumstances and requirements within each jurisdiction.
KPIs can provide valuable assistance to local authorities in assessing the impact and
effectiveness of their plans and ultimately their compliance with the constitutional
obligations. Community involvement in setting KPIs is also very important. Priorities
in communities differ from community to community. By involving the community,
efficiency, accountability and local trust will be enhanced.

KPIs should also be developed in consultation with internal municipal stakeholders.
Such stakeholders would include management, administrative personnel and also
organised labour interests. The involvement of all such role players can entrench a

shared organisational vision and in turn improve performance and delivery goals.*®

% 67 of 1995.
*  See White Paper on Local Government (1998) at 51.
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Without doubt performance management will play an integral and important part in
the ultimate success of the new local government institutions. According to interna-
tional experiences, a system of poorly designed performance indicators usually has
a negative effect on delivery and efficiency.® It is of significant importance that KPIs
should focus on outcomes specifically and not only on inputs and outputs.®

Performance management should also be implemented on a national level. Inte-

grated performance management must be advanced to assess overall effectiveness.
This could provide so-called “early warning indicators” in instances where local au-
thorities are experiencing problems and could enable other spheres of government
to provide assistance and support before a crisis situation has developed. Proper
and controlled performance management is thus of great importance, not only within
local government systems but within the overall governmental framework.
(c) Municipal co-operation with local citizens and private partners
It was explained above that one of the strengths of integrated development planning
is the fact that it recognises the linkages between development, service delivery,
upliftment of quality of life and public participation and democracy. Again emphasis
should be placed on the importance of local governments to ensure local democratic
principles. This can be achieved only if citizens and private institutions are involved
within all affairs of local government. The White Paper on Local Government has
identified four levels/areas of public participation in municipal affairs.®> These areas
are the following:

(a) As voters: As voters residents should ensure maximum democratic accountability
of their elected political leadership. As is the position in all democratic systems,
South African municipalities must ensure that voters are frequently informed
about the need to vote and to participate in the local electoral procedures. If voter
participation declines, democratic accountability is diluted. Voter participation can

60

o See White Paper on Local Government (1998) at 52.

To illustrate this principle the following example can be used. Imagine a municipality has a
programme for cutting the grass verges in its care with the aim to maintain an orderly and clean
appearance and to discourage rubbish dumping of garden refuse by residents. The municipality’s
original objective would be defeated, if the performance management system would only measure
the frequency of cutting the grass (the output) and not its effect in relation to the aim/objective (the
outcome). Such a performance management system would provide a misleading report on the ef-
fectiveness of the municipality’s performance.

®2 See White Paper on Local Government (1998) at 53.
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be enhanced through educational programmes, creative electoral campaigning
and by ensuring that the electoral process is accountable and legitimate.

As participants in the policy process: Local residents should convey their views

and preferences regarding local policies and development priorities. All munici-
palities should develop mechanisms to ensure citizen participation. This can be
achieved through the creation of various public forums.

As consumers and end-service-users: The only contact most local citizens have

with their local government is through the consumption and utilisation of munici-
pal services. Municipalities should be responsive to the needs of local inhabitants
and private businesses. People should demand value-for-money, affordable and
effective services. It was stated elsewhere that improved customer management
and service provision are critical in ensuring socio and economic development.
Various principles have been identified to ensure participation and involvement of
local customers. These principles include consultation initiatives, the establish-
ment of basic service standards, easy access to services, the provision of accu-
rate information, openness and transparency, mechanisms to redress mistakes
efficiently and courteously and products that represent value for money.

Local partners in resource mobilisation: All local governments are expected to

enhance service delivery within their available resources. In order to achieve
more effective and efficient service delivery, local authorities will have to involve
private institutions and enter into various types of partnership initiatives. Some of
these initiatives could include, for example, community development corpora-
tions, public-private or public-public partnerships, community contracting for ser-

vices, information and learning centres, training and capacity-building initiatives.

7.8 Conclusion

It is safe to say that all South African municipalities are facing extensive challenges

in promoting human rights, meeting basic needs, addressing past backlogs and spatial

distortions and ensuring a sustainable and democratic local future. This can be

achieved only through commitment, training and working hand in hand with all role

players. The Constitution provides local government with a sound foundation as a

distinctive sphere of government, with its own entrenched autonomy and specified

powers and functions. Local government alone will not be able to fulfil and comply

with its various objectives and duties without the constructive assistance of other

spheres of government, the positive and committed support of administrators, a
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purposeful and public-orientated, effective, efficient and accountable political leader-

ship and a supportive, informed and fully committed local community.

122



University of Pretoria etd, Bekink B (2006)

The legal nature and
general rights and duties of

local government institutions

8.1 Introduction
In the previous chapter the specific status as well as the constitutionally entrenched
objects of local government were identified and discussed. It must be remembered
that apart from these objects and developmental duties, local governments have a
specific legal nature with specific rights and duties that are statutorily confirmed.
From earlier discussions it should be evident that the Constitution is the basic
framework of the new local government structure and that this framework was to be
completed in terms of various national or sometimes provincial legislation. Various
pieces of legislation were enacted to complete and fulfil this constitutional require-
ment.! Together with the basic provisions in the Constitution, these Acts provide the
core legislative basis of the new local government system in South Africa and should
be studied in conjunction with one another. With reference to the specific legal na-
ture and general rights and duties relevant to the local government sphere, the Mu-
nicipal Systems Act is of importance. Before the sections of the Act are investigated,
it is important to look at the specific purpose of the Act. The purpose of the Act is
multi-fold and can be summarised as follows:
» to provide for the core principles, mechanisms and processes that are necessary
to enable municipalities to move progressively towards the social and economic
upliftment of local communities and to ensure universal access to essential ser-

vices that are affordable to all people

! These national Acts are: The Local Government: Municipal Demarcation Act 27 of 1998; the

Local Government: Municipal Structures Act 117 of 1998; the Local Government: Municipal Sys-
tems Act 32 of 2000; the Local Government: Municipal Electoral Act 27 of 2000 and the Local Gov-
ernment: Municipal Finance Management Act 56 of 2003.
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 to define the legal nature of a municipality as including the local community within
the municipal area that should be working in partnership with the municipality’s
political and administrative structures.

» to provide for the manner in which municipal powers and functions are exercised
and performed

» to provide for community participation in the different processes of municipalities

» to establish a simple and enabling framework for the core processes of planning,
performance management, resource mobilisation and organisational change
which underpin the notion of developmental local government

» to provide a framework for local public administration and human resource devel-
opment

» to empower the poor and to ensure that municipalities put in place service tariffs
and credit control policies that take their needs into account by providing a frame-
work for the provision of services, service delivery agreements and service dis-
tricts

* to provide for credit control and debt collection

* to establish a framework for support, monitoring and standard setting by other
spheres of government in order progressively to build local government into an ef-
ficient, frontline development agency that is capable of integrating the activities of
all spheres of government in order to benefit the overall social and economic up-
liftment of all communities in harmony with their local natural environment

» to provide for legal matters pertaining to local government as well as for matters
incidental thereto.?

As was explained elsewhere, the pre-1993 local government system failed to meet

and sustain the basic needs of the majority of South African people. In the new local

government dispensation, all municipalities are constitutionally obligated to provide

services to all the people and to be fundamentally developmental in orientation. To

achieve and fulfil these obligations, local government needs to identify some basic

core principles that should provide a clear understanding of what local governments

are required to achieve. These core values will help municipalities to move progres-

See long title of the Municipal Systems Act.
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sively towards the social and economic upliftment of all communities in our country
and to succeed in providing basic life sustaining services.?

From the purpose and preamble to the Municipal Systems Act, read within the con-
text of the Constitution, it becomes clear that, apart from the provision of services, all
local governments are actively to promote and engage their community’s involve-
ment in the affairs concerning their local area. These affairs particularly refer to as-
pects of planning, service delivery and performance management. The constitutional
foundation requires an efficient, effective and transparent local public administration
that conforms to the new principles of openness, transparency and effectiveness.
These aspects could ensure a financially and economic viable local government
system. In the light of these principles it is of importance to establish a strong system
of local government that will be capable of exercising and fulfilling its powers and
functions and will create a more harmonious interaction between all spheres of gov-
ernment, between local governments inter se and between municipalities and their
local administrations, political leaders and local communities. To enable and protect
local authorities to comply with the abovementioned objectives, the Municipal Sys-
tems Act specifically protects and explains not only the legal nature of municipalities
but also the general rights and duties of municipal councils, of the local community
and of the municipal administrations.* Before one investigates these provisions in
detall, it is of value to look briefly at the character of local government according to
the new legal framework.

8.2 The specific character of local government

In order to understand the legal nature of a local government fully, it is necessary
briefly to investigate the basic characteristics of such a sphere of government. Apart
from being a constitutionally recognised and protected sphere of government, a
municipality also has the following general characteristics:”

« Itis a public institution.®

8 Reference to the word “progressively” is not unimportant in this context. It indicates that there

should be a balance between financial and administrative capacity of a local government and its
specific programmes of upliftment. The provision of all basic services is not attainable at once and
is strongly linked to available resources, especially financial resources.

See the Municipal Structures Act ss 4, 5 and 6.
> See Cloete (1997) 46.
6 According to the Municipal Systems Act a municipality is an entity as is described in s 2 of the
Act. Refer also s 1 definitions.
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It functions and performs its powers under the direction and control of an elected
municipal council

e It is a corporate body with legal personality, which exists separately and inde-
pendently from the persons who head the municipal council.

» It is created to give the residents/local community of the area a say in the local
government affairs that affect them. In this regard it is important to note that the

Municipal Systems Act specifically distinguishes between the terms “local com-

munity”, “ratepayer” and “resident”.®

« It is vested with specific powers and functions.®

» lItis also an institution/sphere of government that is constitutionally obligated to be
a democratic entity.*°

With reference to the mentioned characteristics the Systems Act then goes further

and explains the legal nature of municipalities in specific terms.

8.3 The legal nature of a municipality

The legal nature of a municipality is explained in terms of the Municipal Systems Act

as follows:*

* A municipality is an organ of state within the local sphere of government exercis-

ing legislative and executive authority within an area determined in terms of the

! The Systems Act defines political structure in relation to a municipality as the council of the

municipality or any committee or other structure of a municipality elected, designated or appointed
in terms of a specific provision of the Municipal Structures Act. See s 1 of Municipal Systems Act.

According to the Act s 1 a local community or community, in relation to a municipality means
that body of persons comprising (a) residents of the municipality; (b) the ratepayers of the munici-
pality; (c) any civic organisations and non-governmental, private sector or labour organisations or
bodies which are involved in local affairs within the municipality; and (d) visitors and other people
residing outside the municipality who, because of their presence in the municipality, make use of
services or facilities provided by the municipality. The Act also states that local community includes,
more specifically, the poor and other disadvantaged sections of such body of persons. This inclu-
sion is somewhat unnecessary, as such people will automatically be included in the abovemen-
tioned categories. To argue that the poor or disadvantage groups in a specific community should be
afforded stronger protection or should be given more emphasis than other people or organisations
in that area is unfounded and could be contrary to the equality provision in the Constitution; a rate-
payer in relation to a municipality means a person who is liable to the municipality for the payment
of (a) rates on property in the municipality; (b) any other tax, duty or levy imposed by the municipal-
ity; or (c) fees for services provided either by the municipality or in terms of a service delivery
agreement; lastly a resident means a person who is ordinarily a resident in the municipality.

The provision and entrenchment of specific powers and functions is constitutionally protected
and will be discussed elsewhere. See the Constitution s 156.
19 See the Constitution ss 1, 40, 41 and 152(1)(a).
' See the Municipal Systems Act s 2.
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Local Government: Municipal Demarcation Act.*?> The reference to the word
“state” in this regard is often the basis of uncertainty, as the term “state” is not al-
ways clearly defined. However, two decisions are of importance in this regard. In
the case of Greater Johannesburg TMC v Eskom®? the court held that the expres-
sion “the state” as used in section 24 of the Eskom Act** was not limited to central
and provincial government but covered the state in all of its manifestations, includ-
ing bodies such as regional service councils and transitional metropolitan coun-
cils.™® In the case of Mateis v Ngwathe Plaaslike Munisipaliteit,’® where a
judgment had been obtained against a municipality and execution steps were
taken, the court held that in terms of the State Liability Act'’ the concept “state”
was an amorphous juristic-political concept and had no fixed, general meaning in
legislation. The meaning of the word “state” thus depended on every specific
piece of legislation. For purposes of the State Liability Act, the word “state” did not
include a municipality, and municipalities were not protected against liabilities to
third parties.*®

A municipality consists of (i) the political structures and administration of the mu-
nicipality; and (i) the local community of the municipality.™®

A municipality functions in its area in accordance with the political, statutory and
other relationships between its political structures, political office bearers and ad-
ministration and its community.

A municipality has a separate legal personality which excludes liability on the part
of its community for the actions of the municipality. This confirmation of the legal
personality of a municipality allows a municipality to sue or be sued by other natu-

ral or legal persons. It is also important to note that although liability on the part of

12 27 of 1998. Organs of state are defined in the Constitution s 239. Reference should also be

made to the Constitution s 151(2) which confirms that the executive and legislative authority of a
municipality is vested in its Municipal Council.

132000 (1) SA 866 (SCA).

40 of 1987.

* See paras 18, 22 and 23 at 877-879.

16 2003 (4) SA 361 (SCA).

Y7 20 0f 1957.

* " Paras 7-9 at 367-368.

19 The constitutional objective of community involvement/public participation is specifically
incorporated.

20 The political dimension of local government as being part of the government structure in
general must never be ignored. The various political interactions and tensions play a major role in
local government affairs and must not be underestimated. As such, the political structures represent
the local interests within each municipal council.
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the local community for the actions of a municipality is excluded, such exclusion
has not been given to either the political structures or administration component of
a municipality.®*
A clear understanding of the legal nature of local authorities is thus of great impor-
tance. It not only explains the basic composition of a municipality but also provides
for significant responsibilities in terms of the political and administrative structures.
Confirmation of these responsibilities is again in compliance with the constitutional
foundation of a government based on the values of accountability, responsiveness
and openness.? The extent of such political and administrative responsibility for the
actions of local authorities will be discussed elsewhere.
8.3.1 General rights and duties of a local government
The Municipal Systems Act specifically provides for various rights and duties that are
vested in the municipal council, the local community or the municipal administra-
tion.?® It is important, however, to distinguish between rights and duties on one hand
and powers and functions on the other. The Constitution specifically refers to the
powers and functions of municipalities,?* but provides no direct reference to the
rights and duties of municipalities. However, these rights and duties are incorporated
in national legislation. This is explained below.
8.3.2 Rights and duties of municipal councils
According to the Municipal Systems Act, a municipal council has the following rights
and duties:?®
* To govern on its own initiative the local government affairs of the local commu-
nity. 2
* To exercise the municipality’s executive and legislative authority and to do so

without improper interference.?’ Improper interference by the other sphere of gov-

2 This clearly indicates that the drafters of the legislation did not intend to excuse the political or

administrative components of local governments from liability and responsibility for actions of the
municipality. If a political or administrative structure of a municipality has caused harm/damages to
that local authority, they could be held responsible and liable for such actions or decisions.

2. See the Constitution s 1.

See the Municipal Systems Act ss 4, 5 and 6.

See the Constitution s 156.

See the Act s 4.

This seems to be in confirmation of the Constitution s 151(3), which states that a municipality
has the right to govern, on its own initiative, the local government affairs of its community, subject to
national and provincial legislation, as provided for in the Constitution.

2 See the Constitution s 151(3). Again the autonomy of local government is protected.

23
24
25
26
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ernment is outlawed.”®
* To finance the affairs of the municipality by (i) charging fees for services and (ii)
by imposing surcharges on fees, rates on property and, to the extent that munici-
palities are authorised by national legislation, impose other taxes, levies and du-
ties.”
Apart from these general rights, the Municipal Systems Act also confers certain du-
ties on the council of a municipality. The Act states that the council of a municipality,
within the municipality’s financial and administrative capacity and after having regard
to practical considerations, has the duty to®
* exercise the municipality’s executive and legislative authority and use the re-
sources of the municipality in the best interests of the local community
» provide, without favour or prejudice, democratic and accountable government
* encourage the involvement of the local community
» strive to ensure that municipal services are provided to the local community in a
financially and environmentally sustainable manner
» consult the local community about (i) the level, quality, range and impact of mu-
nicipal services provided by the municipality, either directly or through another
service provider; and (ii) the available options for service delivery
» give members of the local community equitable access to the municipal services
to which they are entitled
* promote and undertake development in the municipality
* promote gender equity in the exercise of the municipality’s executive and legisla-
tive authority
» promote a safe and healthy environment in the municipality and
» contribute, together with other organs of state, to the progressive realisation of
the fundamental rights contained in sections 24, 25, 26, 27 and 29 of the Consti-
tution.
These duties are in compliance with the broad constitutional obligations and re-

guirements and must be read in conjunction with such sections. Subsection (3) also

28 What will be interference is not altogether clear and will be interpreted according to the cir-

cumstances of each case as well as in context with the broad constitutional framework.

29 These financial rights will be discussed in more detail in the chapter on finances that are to
follow later.

% see the Municipal Systems Act s 4(2).
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confirms a municipality’s responsibility in the exercise of its executive or legislative
authority to respect the rights of citizens and those of other persons that are pro-
tected by the Bill of Rights. With reference to the duties of municipalities in relation to
their local residents, our courts have already confirmed this. In Fedsure Life Assur-
ance v Greater Johannesburg TMC® the court held that there was an important
element of trust in the relationship between municipalities and their ratepayers. The
ratepayers therefore had a sufficient interest in seeking to impugn those decisions of
the respondents impacting on the utilisation of ratepayers’ funds which they con-
tended to be unlawful. The appellants therefore had locus standi to seek an order
against the respondents to set aside the resolutions.*?

A similar view was expressed in Kempton Park/Tembisa Metropolitan Substructure
v Kelder®. It was confirmed that in a broad sense there is a fiduciary relationship
between a local authority and its ratepayers. Local government should be represen-
tative of the inhabitants of its area of jurisdiction, and its actions should be open and
transparent. However, private law duties derived from the law of trusts cannot be
attributed to a local authority. A local authority owes its existence to the provisions of
the Local Government Transition Act®* and the proclamations made in terms thereof,
and its powers and duties are conferred by the Constitution (IC), by other statutes
and the relevant principles of public and administrative law. Therefore, to impose
upon it additional duties in accordance with the principles of private law negates its
function as an organ of state and a branch of government.**

8.3.3 Rights and duties of members of local communities

It was explained above that a municipality consists of the political structures, the
administration and the community of the municipality. Community participation and
involvement in local government matters are thus of significant importance. Contrary
to what is generally accepted, the local community not only has rights with regard to
its local authority and can make certain demands of that authority, it has specific
statutory duties with which it must comply. In this regard the Municipal Systems Act

provides that members of the local community have the right*°

31998 (2) SA 1115 (SCA).
2 At1122-1123.
32000 (2) SA 980 (SCA).
3 209 of 1993.

% See para 15 at 986A-G.
% Seethe Acts 5.
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to contribute to the decision-making processes of the municipality and to submit
written or oral recommendations, representations and complaints to the municipal
council or to another political structure or a political office bearer or to the admini-
stration of the municipality through mechanisms and in accordance with proc-
esses and procedures provided for in the act or other applicable legislation **

to prompt responses to their written or oral communications, including complaints,
to the Municipal Council or to another political structure or political office bearer or
the administration of the municipality®®

to be informed of the decisions of the Municipal Council or another political struc-
ture or any political office bearer of the municipality that has an effect on their
rights, property and reasonable expectations®

to regulate disclosure of the state of affairs of the municipality, with inclusion of its
financial affairs and status™

to demand that the proceedings of the municipal council and those of its commit-
tees must be open to the public, subject to section 20; conducted impartially and
without prejudice and untainted by personal self-interest**

to the use and enjoyment of public facilities, including facilities such as parks and
recreations facilities which were often in the past reserved for certain groups of
people only

to have access to municipal services which the municipality provides, provided
that the duties set out in subsection (2)(b) are complied with.*

87 This not only confirms public participation in both legislative and executive functions of a

municipality but it also indirectly requires a municipality to apply its attention to such recommenda-
tions or public comments.

Through this protection the local community is ensured of accountable and responsive gov-
ernment and the municipal council is not only committed to comply to public request or complaints
but more specifically municipal councillors as political office bearers are required to respond to re-
qbuests from their local constituencies.

3 This right is of particular importance to all local residents, as many decisions of municipalities
will impact on their rights in one way or another. It is further also a drastic departure of the draco-
nian exclusion of information by the previous local government system and if implemented as in-
tended should foster strong, acceptable, open and accountable local government institutions.

40 Local community members and ratepayers to a local authority must make use of these rights
to ensure a measure of control over the internal political and administrative functions and financial
management of their local governments. Even potential investors should satisfy themselves that the
local authority in the area in which they consider to invest is in control of its financial and administra-
tive functions.

“L " See the Municipal Systems Act s 5(€).

42 According to s (2)(b) members of the local community have the duty to pay promptly for
service fees, surcharges on fees, rates on property and other taxes, levies and duties that are im-
posed on them by their municipality.

131



University of Pretoria etd, Bekink B (2006)

Members of a local municipal community have rights not only against their municipal-

ity, they also have specific duties. These duties are the following:

to observe the mechanisms, processes and procedures of the municipality When
exercising their rights

to pay promptly service fees, surcharges on fees, rates on property and other
taxes levies and duties imposed by the municipality, where applicable and subject
to section 97(1)(c)

to respect the municipal rights of other members of the local community

to allow municipal officials reasonable access to their property for the performance
of municipal functions

to comply with the relevant by-laws of their municipality.

8.3.4 Duties of municipal administrations

Municipal administrations must be seen as part of the public administration in gen-

eral. In this regard and in compliance with the constitutional obligations toward the

public administration in general, the Municipal Systems Act provides for the follow-

ing:

43

A municipality’s administration is governed by the democratic values and princi-

ples embodied in section 195(1) of the Constitution.**

The administrations of municipalities are further obligated to ensure and adhere to

the following principles:

(a) to be responsive to the needs of the local community

(b) to facilitate a culture of public service and accountability amongst staff

(c) to take measures to prevent corruption

(d) to establish clear relationships, and facilitate co-operation and communication,
between it and the local community

(e) to give members of the local community full and accurate information about
the level and standard of municipal services they are entitled to receive

(f) to inform the local community of how the municipality is managed, of the costs

involved and the persons in charge.

3 Seethe Acts 6(1) and (2).

“ The Constitution s 195 is part of ch 10, and it provides the basic values and principles that
must govern the public administration. S 195 should also be read in conjunction with the Constitu-
tion s 1(d), which requires a democratic government founded on inter alia the values of accountabil-
ity, responsiveness and openness.

132



University of Pretoria etd, Bekink B (2006)

The rights and duties of municipal councils and the members of their local communi-
ties and the duties of the administrations of municipalities are subject to the Constitu-
tion as well as to the Municipal Systems Act and other applicable legislation. These
rights and duties should therefore not be evaluated in isolation but within the context
of the new system of local governance.
8.4 Conclusion
Within the new system of local government, municipalities have been afforded a
specific statutory legal nature together with various rights and duties that must be
fulfilled. Strong emphasis should also be placed on the fact that the municipalities
are not mere political institutions but comprise political, administrative and local
community components. Each component has its own rights and duties within that
specific sphere of government, and strong interactions and co-ordination between
the various components is a sine qua non for political stability, community participa-
tion, regular payment for services and a committed and effective local administration.
There can be no doubt that the new legal framework which not only explains the
legal nature of all municipal authorities but also give statutory protection thereto has
significantly advanced the requirements and objectives of the Constitution. Not only
does the new legal framework give expression to the structural framework that had
to be created, it also furthers values such as accountability and public participation,
to mention but two. The nature and legal character of municipal governments are
specifically entrenched as unique democratic public institutions with specific powers
and functions in specific areas which involve not only political structures but also the
local community and the administration of the particular authority. Each of the three
distinct components has its own rights and duties which, when combined should
result in a more effective and sufficient local sphere of governance. In this regard it is
submitted that the entrenched legal nature and divided rights and duties of local
government institutions significantly contributes to the system that is envisaged un-

der the Constitution.
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Local government within
a system of co-operative

governance

9.1 Introduction

The new constitutional order in South Africa states that the government is constituted
as national, provincial and local spheres of government.* Local government is now a
district sphere of government in its own right and is no longer a mere function of
either the national or provincial government. In the new constitutional dispensation,
local government is an integral component of the new democratic state.?

Within the new supreme constitutional framework, all spheres of government are
obliged to observe the principles of co-operative government as put forward by the
Constitution.® In essence co-operative government assumes and touches on the
integrity of each sphere of our government. Apart from this, it also recognises the
complex nature of a government functioning within a modern society. It is hard to
imagine a country today that can effectively meet the challenges of our modern
world, unless the various components of government function together as a cohesive
unit.*

Co-operative government requires a system co-operation and constructive inter-
governmental relations within each separate sphere and also across all spheres of

government. Consequently, the principles and requirements of co-operative govern-

! See the Constitution s 40(1).

Refer to the Constitution s 1 which confirms that the Republic of South Africa is one sover-
eign, democratic state.
8 See the Constitution ch 3.
4 To function as a cohesive unit involves the following: to collectively harness all public re-
sources behind common goals and with mutual support; to develop multi-sectoral perspectives on
the interests of the country and to respect the discipline of national/uniform goals, policies and initia-
tives; to co-ordinate activities and avoid wasteful competition and costly duplication; to utilise hu-
man resources effectively; to settle disputes constructively without resorting to costly and time-
consuming litigation and to identify and divide the roles and responsibilities of government between
the three spheres so as to minimise confusion and to maximise efficiency and overall effectiveness.
Refer to the White Paper on Local Government (1998) at 57.

134



University of Pretoria etd, Bekink B (2006)

ance in South Africa have been described as part of an ingenious and innovative
process of harmonising the operation of all spheres of government in such a way
that even the lowest sphere have a say and influence in matters that effect them.>
The new constitutional mandate places a strong emphasis on the important neces-
sity of all spheres of government to ensure good and positive relationships between
one another. This relationship is particularly influenced and controlled by the princi-
ples of co-operative government. It must be pointed out, however, that a system of
co-operation can have important implications on the status of the lowest sphere
within the overall relationship in particular. Within the new South African system, and
notwithstanding the fact that local authorities can be controlled by the national or
provincial governments, local authorities have together been afforded constitutional
recognition as a fully fledged sphere of government. This protection means inter alia
that local governments per se may not be abolished or discarded without compliance
with the overall constitutional obligations.®
9.2 Local government and intergovernmental relations
The concept of co-operative government is closely related to the principle of inter-
governmental relations. In general, intergovernmental relations can be described as
a set of multiple formal and informal processes, structures and institutional arrange-
ments for both bilateral and multilateral interaction within and between different
spheres of government. In South Africa’s nhew governmental system, the concept
“intergovernmental relations” has emerged to give more meaning to the foundation of

co-operative government that is protected in chapter 3 of the Constitution.

See Devenish (1998) 201.

Any attempt by the national government to change the status, powers, functions or existence
of local authorities must comply with the overall constitutional obligations, and only if a constitutional
amendment is approved can such rights, powers or existence be limited or even taken away. The
Constitution s 74(3) determines that any other provision of the Constitution, apart from the Constitu-
tion s 1 or ch 2, may be amended by a bill passed by the National Assembly with a supporting vote
of at least two thirds of its members and also by the National Council of Provinces with a supporting
vote of at least six provinces if the amendment relates to a matter that affects the Council, alters
provincial boundaries, powers, functions or institutions or amends a provision that deals specifically
with a provincial matter. Although local government as such is not a provincial matter — refer to the
Constitution Sch 4 or 5 — it is submitted that a constitutional change in the powers, functioning or
existence of local governments will affect the NCoP and can alter provincial powers or functions.
According to the ch on local government, many powers regarding local governments have been
given to provincial governments, and any change or amendment to the local government structure
could impact on such powers. It is thus submitted that both the NA and the NCoP must approve a
constitutional amendment in regard to local government matters.
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According to the White Paper on Local Government, a system of intergovernmental
relations has the following strategic purposes:’
» to promote and facilitate co-operative decision making
* to co-ordinate and align priorities, budgets, policies and activities between
spheres of government
» to ensure the smooth, effective and accurate flow of information, not only within
government institutions inter se, but also between government and the public
* to prevent and resolve intergovernmental conflicts and disputes effectively and
efficiently.
During the transitional phase of local government the focus on the development of a
framework for intergovernmental relations was on the relationship between national
and provincial spheres of government.® With the establishment and recognition of
local government and organised local government structures an important time has
dawned whereby local government must be included and represented in all intergov-
ernmental processes and forums.® It should also be noted that the Constitution fur-
ther requires the development of an Act of parliament to establish and provide for the
structures and institutions that should promote and advance intergovernmental rela-
tions. ™
9.3 The constitutional foundation of co-operative government
It was mentioned above that the Constitution specifically recognises and protects the
principle of co-operative government.** The principles of co-operative government
were regarded as having such important value and influence within a modern de-
mocratic government that the constitutional drafters had to ensure the inclusion of

such principles within the supreme law of the Republic. In compliance with the con-

See White Paper on Local Government (1998) at 58.

It was submitted that the role of local government should be defined as it develops in practice
over time.
o The role of SALGA within some of the processes of the NCoP is an important example of
such inclusion and representation.
10 See the Constitution s 41(2)(a) and (b). At the time of going to print the Intergovernmental
Relations Bill was still being considered by National Parliament. It should be noted that in late 2005
parliament enacted the Intergovernmental Relations Framework Act 13 of 2005. The aim of the act
is to establish a framework for the national government, provincial governments and local govern-
ments to promote and facilitate intergovernmental relations and also to provide for mechanisms and
procedures to facilitate the settlement of intergovernmental disputes. The scope of the Act fell out-
side the cut of date for this work, and was thus not included.
' See the Constitution ch 3.
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stitutional principles of the interim Constitution'® the final Constitution states the

following regarding co-operative government:*

* In the Republic, government is constituted as national, provincial and local
spheres of government, which are distinctive, interdependent and interrelated.

» All spheres of government must observe and adhere to the principles in this Chap-
ter and must conduct their activities within the parameters that the Chapter pro-
vides.

Apart from the obligation on all spheres of government to observe and adhere to the

principles set out in chapter 3 of the Constitution and to conduct their activities within

the parameters of this chapter, the Constitution also entrenches the basic principles
of co-operative government and intergovernmental relations. It is important to note
that such principles are applicable to not only all spheres of government but also all
organs of the state within each sphere.** The South African courts have had signifi-
cant opportunities to adjudicate on the principles of co-operative government. In Van
Wyk v Uys No,* for example, it was expressed that section 41 of the Constitution
enjoins the central, provincial and local tiers of government to foster the principle of
co-operative government, to assist and support each other, to consult on matters of
common interest and to co-ordinate their actions. This is the background against
which Schedule 1 to the Local Government: Municipal Systems Act 32 of 2000 has
to be interpreted.’® With reference to the definition of organ of state the Constitu-
tional Court mentioned in National Gambling Board v Premier, KZN'’ that while par-
liament, the President and the cabinet are organs of state in the national sphere of
government, they do not fall within paragraph (a) of the definition of “organ of state”
as set out in section 239 of the Constitution. Such institutions would rather fall under
section 239(b) of the Constitution. The three mentioned organs are also not the only
components of the national sphere of government.’® In an earlier decision the same

court concluded that although the Independent Electoral Commission is clearly a

2200 of 1993.

13 See the Constitution s 40.

14 Refer again to the definition of organs of state set out in the Constitution s 239.

152002 (5) SA 92 (C).

8 See paras F-G at 99.

72002 (2) SA 715 (CC).

18 Refer to para 21 at 724-725. There are other national bodies such as parliamentary commit-
tees or national commissions of enquiry.
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state structure it does not fall under the definition of an organ of state within the na-
tional sphere of government.*®
It is submitted that the inclusion of all organs of state further enhances and should
help to facilitate and foster the type of interrelationships that are to ensure an effec-
tive and co-operative government. Organs of state are often so closely involved in
governmental functions and practices that their exclusion would have impacted
negatively on the overall success and effect of the constitutional principles. In re-
spect of such principles, the Constitution states the following:*°
» All spheres of government and all organs of state within each sphere must:
(a) preserve the peace, the national unity and the indivisibility of the Republic
(b) secure the well-being of the people of the Republic
(c) provide effective, transparent, accountable and coherent government for the
Republic as a whole
(d) be loyal to the Constitution, the Republic and its people
(e) respect the constitutional status, institutions, powers and functions of govern-
ment in the other spheres
() not assume any power of function except those conferred on them in terms of
the Constitution
(g) exercise their powers and perform their functions in a manner that does not
encroach on the geographical, functional or institutional integrity of govern-
ment in another sphere
(h) co-operate with one another in mutual trust and good faith by
(i) fostering friendly relations
(i) assisting and supporting one another
(i) informing one another of, and consulting one another on, matters of
common interest

(iv) co-ordinating their actions and legislation with one another

19 See IEC v Langeberg Municipality 2001 (3) SA 925 (CC). See also Western Cape Provincial

Government: In re DVB Behuising (Pty) Ltd v North West Provincial Government 2001 (1) SA 500
(CC), where the court held that in interpreting the Schs to the Constitution there was no presump-
tion in favour of either the national legislature or the provincial legislatures. The functional areas had
to be purposively interpreted in a manner which would enable the national parliament and the pro-
vincial legislatures to exercise their respective legislative powers fully and effectively. Para 17 at
511E-F.

20 See the Constitution s 41(1), (2), (3) and (4).
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(v) adhering to agreed procedures
(vi) avoiding legal proceedings against one another.

* An Act of Parliament must

(a) establish or provide for structures and institutions to promote and facilitate
intergovernmental relations

(b) provide for appropriate mechanisms and procedures to facilitate settlement of
intergovernmental disputes.

* An organ of state involved in an intergovernmental dispute must make every rea-
sonable effort to settle the dispute by means of mechanisms and procedures pro-
vided for that purpose and must exhaust all other remedies before it approaches a
court to resolve the dispute.

» |If a court is not satisfied that the requirements of subsection (3) have been met, it
may refer a dispute back to the organs of state involved.

In MEC for Health v TAC# it was stated that the Constitutional Court will rarely grant

direct access to the Constitutional Court to organs of state who have not duly per-

formed their obligations to co-operative government. By the same token, the failure
to perform those obligations is relevant when deciding whether or not it is in the
interests of justice to grant an organ of state leave to appeal directly to the court.??

See also Uthukela District Municipality v President of the RSA.? In the Uthukela

case the Constitutional Court stated that organs of state have the constitutional duty

to foster co-operative government, as provided for in chapter 3 of the Constitution.

This means that organs of state must avoid legal proceedings against one another.

The essence of chapter 3 is that, where possible, disputes should be resolved at a

political level rather than through adversarial litigation. It is clear from section 41(4) of

the Constitution that courts must ensure that such a duty is duly performed. If it is not
satisfied that this duty has been performed, the court may refer a dispute back to the
organs of state involved.?* The court further stated that in view of the important re-
guirements of co-operative government a court, including the Constitutional Court,
will rarely decide an intergovernmental dispute unless the organs of state involved in

the dispute have made every reasonable effort to resolve the dispute at a political

2L 2002 (5) SA 717 (CC).

2 Seepara9at720 C.

2 2003 (1) SA 678 (CC).

# Paras 12 and 13 at 683D/E-684 B.
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level. Finally, the court concluded that, apart from the general duty to avoid legal
proceedings against one another, section 41(3) of the Constitution places a twofold
obligation on organs of state involved in an intergovernmental dispute. First, they
must make every reasonable effort to settle the dispute by means of mechanisms
and procedures provided for. Second, they must exhaust all other remedies before
they approach a court to resolve the dispute.?

On the basis of the wording of the Constitution and the case law mentioned above it
is submitted that the drafters’ intention clearly was to create a new form of intergov-
ernmental co-operation in South Africa that would differ radically from the system
that existed pre 1993. Many of the founding values of the Constitution are also im-
portant in order to establish such a governmental system.?® However, the Constitu-
tion identifies itself as providing only the basic platform for co-operative government
on which further structures, procedures and institutions are to be built in accordance
with an Act of parliament.?’

Within a constitutional context, the principles regarding co-operative government
constitute a firm commitment to a legal design directed at co-operation, co-ordination
and acceptable consensus. It is also notable that this commitment is not merely
aspirational, but is a commitment that recognises the complexity of our modern gov-
ernment as well as the existence of possible intergovernmental power struggles and
competition. Such a commitment is clearly illustrated in the case of Hardy Ventures
CC v Tshwane Metropolitan Municipality,?® where the court held that the principles of
co-operative government embodied in section 41(1) of the Constitution and the basic
values and principles governing public administration set out in sections 195(1) and
(2) were applicable in instances where a municipal government is involved and
needed to be adhered to by the respondent municipality in the relevant matter®®. The
court held that it was clear that the municipality had failed to adhere to the principles
of good governance and sound administration contained in the Constitution. The
undermining of the principles by organs of the state would lead to inefficiency and

unfairness and ultimately result in a bureaucratic culture that was inimical to the

»  See paras 14 and 19 at 684-685.

%6 gee the Constitution s 41(1)(c) and (d) particularly.
2 Refer to s 41(2)(a) and (b).

8 2004 (1) SA 199 (T).

?  Para9 at 203E-E/F.
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constitutional ethos. Erratic administration often resulted in arbitrariness and under-

mined qualitative administration in a democratic state.*® Especially from a local gov-

ernment point of view, the protection given in terms of chapter 3 of the Constitution

becomes more significant. The powers of local government are not as strongly pro-

tected as the powers of national or even provincial governments. In this weaker

position, the provisions of chapter 3 provide significant protection against excessive

control on the part of higher spheres of government over the matters of local gov-

ernment. In turn, this protection not only protects and entrenches the newly recog-

nised status of the local sphere of government, it demands that:

 the functional allocation of powers and functions must be adhered to

» the collective harnessing of available and future government resources are done
fairly

» the development of strong constitutional bonds between the three spheres is
promoted.>*

9.4 The impact of co-operative government on local government structures

It has been indicated above that the principles of co-operative government apply to

all spheres of government as well as to all organs of state. A strong and mutual re-

spect between the different spheres is to be fostered through the overall applicability

of such principles.*

Despite the radical changes to the new South African constitutional order and the
entrenchment of local government as a distinctive, interrelated and interdependent
sphere of government, local authorities are still subjected to the overarching author-
ity of the two higher spheres of government and are often under their final control.*
In order to further enhance the role and importance of local governments within the
overall system of co-operative government, the specific chapter on local government
directly incorporates additional provisions regarding municipalities within such a

system of co-operation. In this regard the Constitution determines that:3*

% See para 11 at 203-204.
3 See also Chaskalson et al (1999) 5A-28.
32 This relationship and obligation to mutual respect is also confirmed in other parts of the Con-
stitution. Refer, eg, to s 154(1), which requires national and provincial governments to support and
strengthen the capacity of municipalities to manage their affairs and to exercise their powers.

Eg, a municipal by-law is subject to national or provincial legislation. If a by-law conflicts with
either national or provincial legislation, it is invalid. See the Constitution s 156(3).
% See the Constitution s 154(1) and (2).
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» the national government and provincial governments must support and strengthen
by legislative and other measures the capacity of municipalities to manage their
own affairs, to exercise their powers and to perform their functions.

 draft national or provincial legislation that affects the status, institutions, powers or
functions of local government must be published for public comment before it is
introduced in Parliament or a provincial legislature in a manner that allows organ-
ised local government, municipalities and other interested persons an opportunity
to make representations with regard to the draft legislation.

From the abovementioned section it is clear that although the two higher spheres of

government have wide powers in respect of local government affairs such powers

are not excessive or limitless. Again the Constitution itself provides the circum-
stances or instances when an intrusion in the powers or functions of a local govern-
ment by a higher sphere will be constitutionally allowed and when they will not.>®> The
section further echoes the support and assistance that is especially needed on local
government level in order to make the system of co-operative governance a practical
reality and success.>®

The Constitution also places an onus on provincial governments to monitor and
support local governments in their provinces and further to promote the development
capacity of local authorities to enable them to fulfil their functions and duties.*” It is
further confirmed that national and provincial governments have the legislative and
executive authority to see to the municipalities’ effective performance of their func-
tions as is listed in parts B of schedules 4 and 5 of the Constitution and by regulating
the exercise by municipalities of their executive authority.® Subject to the provisions
of section 155(7) above, both parliament and provincial legislatures are generally

empowered to make laws on all local government matters that are not specifically

35 Refer, eg, to s 151(3) and (4), which state that a municipality has the right to govern, subject

to national and provincial legislation, but that neither the national government nor a provincial gov-
ernment may compromise or impede a municipality’s ability or right to exercise its powers or to per-
form its functions.

% Note again the constitutional obligation in the words “must support and strengthen” as set out
in the Constitution s 154(1).

37 See the Constitution s 155(6).

% Refer to the Constitution s 155(7). See also Van der Merwe v Slabbert No 1998 (3) SA 613

(N).
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dealt with in the Constitution.®® In light of the above one can say that the Constitution
is more prescriptive with regard to the protection and regulation of the local sphere of
government within the new system of co-operative governance. The vulnerability of
local governments within such a system is not only recognised but is circumscribed.
All the traditional local government functions are included in Parts B of Schedules 4
and 5 of the Constitution, and national and provincial governments have concurrent
or exclusive legislative competence over such functional areas. Mention should
again be made of the fact that local government itself is not a specific functional area
that has been included in either Schedule 4 or 5. This significantly entrenches the
status of local government, albeit not absolutely.*°

By referring to the abovementioned provisions, one can clearly see that the princi-
ples and the concept of co-operative government are directed at establishing com-
munications and co-ordination between all spheres of government. Such a system of
co-operation and co-ordination can be achieved only through intergovernmental
support and assistance. On the local sphere, these principles are further curtailed by
the powers and duties of the higher spheres to promote, strengthen and oversee
municipal fulfilment of their powers and duties.

In the first certification judgment,** the Constitutional Court has specifically re-
flected on some of the important aspects regarding co-operative government and
intergovernmental relations. The court stated inter alia the following:

» The principles of co-operative government and intergovernmental relations intro-
duce a new philosophy which obliges all organs of government to co-operate with
each other and to discharge certain functions. As such the principles impose obli-
gations on all spheres of government.*

* The requirements of section 41(1)(g) of the 1996 Constitution require that all
spheres must exercise their powers and functions in a manner that do not en-

croach on the geographical, functional or institutional integrity of a government in

% The Constitution s 164 states that any matter concerning local government not dealt with in

the Constitution may be prescribed by national or provincial legislation within the framework of na-
tional legislation.

Local governments do not have exclusive powers in this regard, as their powers are shared
with both national and or provincial governments.
* " See In re: Certification of the Constitution of the RSA 1996, 1996 (4) SA 744 (CC).
2 See pages 907-908.

143



University of Pretoria etd, Bekink B (2006)

another sphere. This requirement was in accordance with Constitutional Principle
XXII of the interim Constitution.

» The co-operative government system included in chapter 3 of the 1996 Constitu-
tion was not invasive of the autonomy of spheres of government. The court said
that intergovernmental co-operation was implicit in any system where powers had
been allocated concurrently to different levels of government.*®

e Section 41(1) and (4), which provide that the different spheres of government
should avoid legal proceedings against each other and should exhaust all other
remedies before approaching a court to resolve a dispute, is not inconsistent with
the system of co-operative government and does not oust the jurisdiction of the
courts.*

* The court further explained that section 155 of the 1996 Constitution has the con-
sequence that the ambit of provincial powers in respect of local government has
been confined largely to the supervision, monitoring and support of municipalities.
The powers of supervision are considerable and facilitate a measure of provincial
control over the manner in which municipal administrations administer the matters
set out in Part B of both Schedules 4 and 5.

The court furthermore confirmed that the monitoring powers did not bestow addi-

tional or residual powers of provincial intrusion on the domain of local government.

What the 1996 Constitution seeks to realise is a structure of local government that

on one hand reveals a concern for the autonomy and integrity of local government

and thereby prescribes a so-called “hands-off’ relationship between local govern-
ments and other levels of government and on the other acknowledges the require-
ment that higher levels of government have a monitoring function and can intervene
in instances when local government is not complying to its functions. This is re-
garded as a “hands-on” relationship.*®> Based on the abovementioned conclusions of
the Constitutional Court it is submitted that co-operation and intergovernmental rela-
tions not only give support and assistance between spheres of government but also
involve aspects of supervision and sometimes intervention. For example, if a munici-
pality does not fulfil an executive obligation, the relevant provincial government may

intervene to ensure that such an obligation is indeed fulfilled. Within the context of

“  See pages 857-858.
*“  pgss.
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the Constitution, such a power of provincial supervision has specifically been en-

trenched. In section 139 the Constitution determines as follows:

* When a municipality cannot or does not fulfil an executive obligation in terms of
any legislation, the relevant provincial executive may intervene by taking any ap-
propriate steps to ensure fulfilment of that obligation, including
(a) issuing a directive to the Municipal Council describing the extent of the failure

to fulfil its obligations and stating any steps required to meet its obligations
(b) assuming responsibility for the relevant obligation in that municipality to the
extent necessary
() to maintain essential national standards or meet established minimum
standards for the rendering of a service
(i) to prevent the Municipal Council from taking unreasonable action that is
prejudicial to the interests of another municipality or to the province as a
whole or
(iif) to maintain economic unity.

* If a provincial executive intervenes in a municipality in terms of subsection
139(1)(b)

(a) the intervention must end unless within 14 days of the intervention it is ap-
proved by the Cabinet member responsible for local government affairs

(b) notice of the intervention must be tabled in the provincial legislature and in the
National Council of Provinces within 14 days of their respective first sittings af-
ter the intervention began

(c) the intervention must end unless it is approved by the National Council of
Provinces within 30 days of its first sitting after the intervention began and

(d) the Council must review the intervention regularly and make any appropriate
recommendations to the provincial executive.

» National legislation may regulate the process established by this section.

It would seem that the obligation of support and promotion of local government ca-

pacity could contribute considerably to restricting instances of drastic intervention by

higher spheres. It is only logical that provincial failures to support and promote local

authorities would result in municipal incapacity and thereby create a necessity for

% See pages 879-881.
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intervention. There is therefore a strong argument that support and promotion pre-
cedes intervention.*®
In the first certification judgement mentioned above the Constitutional Court*’
compared the term “supervision” with a process of provincial review. The power or
authority of supervision is normally exercised alongside the power of intervention.
Supervision is a continuous process, however, while intervention is ad hoc and de-
pendent on the existence of specifically defined circumstances. Intervention must
also be conducted in compliance with specific procedures.*® In light of the above it
seems clear that the power to intervene is a considerable power and can be particu-
larly important to local authorities, where administrative and executive structures are
more likely to be in need of support and assistance.
9.5 The recognition and protection of the obligations to support, strengthen,
consult and promote local government matters
Apart from the provisions of co-operative government set out in chapter 3 of the
Constitution, which are applicable to all spheres of government, the Constitution also
provides for other instances where local governments must be consulted and in-
formed. These additional provisions should be read in conjunction with the principles
of co-operative government. Some of these provisions are summarised as follows:
* Municipalities have the right to govern, on their own initiative, the local govern-
ment affairs of their communities, subject to national and provincial legislation.°
» Neither national nor provincial governments may compromise or impede a mu-
nicipality’s ability or right to exercise its powers or to perform its functions.*
* Municipalities must participate in national and provincial development pro-
grammes.> This provides for support and strength to such programmes.
* Using legislative or other measures, national and provincial governments must
support and strengthen the capacity of municipalities to manage their affairs, to

exercise their powers and to perform their functions.>?

46

i This position is supported by some commentators. See Chaskalson et al (1999) 5A-30.

In re: Certification of the Constitution of the RSA, 1996 supra fn 41.
8 See the Constitution s 139(2)(a)-(d).

49 Refer to the Constitution s 151(3).

0 See the Constitution s 151(4).

> The Constitution s 153(b).

2 The Constitution s 154(1).
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» Draft national or provincial legislation that affects the status, institutions, powers or
functions of local governments must be published for public comment before it is
introduced in Parliament or a Provincial Legislature. Such publication must be per-
formed in a manner that allows organised local government, municipalities and
other interested persons an opportunity to make representations with regard to
such draft legislation.>

The reference to Organised Local Government (OLG) in the Constitution is also of

particular importance. The concept of OLG is specifically founded on the principles of

co-operative government and intergovernmental participation. For this reason the

Constitution specifically entrenches the creation of organised local government struc-

tures. The Constitution determines as follows:>*

An Act of Parliament enacted in accordance with the procedure established by sec-
tion 76 must:

» provide for the recognition of national and provincial organisations representing
municipalities and

» determine procedures by which local government may:

(a) consult with the national or a provincial government

(b) designate representatives to participate in the National Council of Provinces
and

(c) participate in the process prescribed in the national legislation envisaged in
section 221(1)(c).

During 1997, the Organised Local Government Act (OLGA)>® was enacted by par-

liament in compliance with the constitutional obligation of section 163. The purpose

and requirements of the Act can be summarised as follows:

» to provide for the recognition of national and provincial organisations representing
the different categories of municipalities

» to determine procedures by which local government may designate representa-

tives to participate in the NCoP

>3 See the Constitution s 154(2). The Constitution places a clear obligation on national and

provincial legislatures to inform and provide opportunities for representations in such legislatures
when laws are proposed.

> See the Constitution s 163.

® 52 0f1997.
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» to determine procedures by which local government may consult with national and

provincial governments and
» to determine procedures by which local government may nominate persons to the

Financial and Fiscal Commission.
According to the definitions set out in the OLGA the responsible minister on national
level is the minister for Provincial Affairs and Constitutional Development. The re-
sponsible members on the various provincial levels are the different MECs responsi-
ble for local government in each province.® The Act determines that the national
minister must recognise one national organisation and nine provincial organisations
to represent local government. The national organisation should in turn represent the
majority of the provincial organisations. In respect of the provincial organisations, the
minister with the concurrence of the MEC of that province must recognise one or-
ganisation in each province. The provincial organisation must be representative of
the majority of municipalities in that province and should be inclusive of all the differ-
ent categories of municipalities.>” The Act further allows each provincial organisation
to nominate in writing not more than six members of municipal councils for designa-
tion as representatives to participate in the proceedings of the National Council of
Provinces (NCoP). When necessary and in accordance with criteria determined by it,
the national organisation must then designate not more than 10 persons from the
nominees to participate in the proceedings of the NCoP.>®

Specific provision is also made in the Act for consultation procedures between the
national and provincial spheres of government and the national and provincial or-
ganisations representing local governments. The national organisation may at any
time approach any minister to consult with the national government. The position is
similar between a provincial organisation and the provincial government. A provincial
organisation may only consult the national government after consultation with the
national organisation, however.>® It would appear that the Act attributes a higher
status to the national organisation than to its provincial counterparts, although no
substantial basis for such a position is provided for. It is submitted that this margin-
alisation of the provincial organisations has more negative than positive implications

*®  Seethe OLGA s 1.

> See the OLGA s 2(1)(a) and (b).

% Refer to the OLGA s 3(1) and (2) and also to the Constitution s 67.
*  Seethe OLGA s 4(1)—(8).
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for the overall co-operative and representative purpose than the Act aims to achieve
and that it should be amended. The OLGA also provides for the nomination of per-
sons to the Financial and Fiscal Commission (FFC). Only one person from each
provincial organisation may be designated. Further issuing of regulations by the
minister is also provided for.®

Historically, local government had a weak voice in the participation and develop-
ment of government policy on national or provincial levels. This aspect has now been
addressed to some extent, although the overall system of co-operation and repre-
sentation is not perfect. All local government organisations must eagerly take part in
the representation system and ensure the free flow of important information in re-
spect of local government issues. According to the Organised Local Governmant Act
both the National Minister and provincial MECs are responsible for achieving the
purposes of the Act.®! It should be noted also that Organised Local Government also
constitutes the employer component of the South African Local Government Bar-
gaining Council (SALGBC) and thus plays an important role in local government
labour matters. Organised Local Government organisations further contribute signifi-
cantly to the development of local governments by providing specialised services,
training programmes and research projects. OLG is primarily funded by membership
fees payable by each municipality. This funding arrangement also contributes to the
accountability and responsiveness of the different organisations with regard to their
respective municipal constituencies.

It is submitted that both the Constitution and national legislation recognise and pro-
tect the creation and participation of OLG. This is of particular importance for both
the status and autonomy of local governments within the new constitutional system.
This protection and recognition adds further spice to the general principles of co-
operation and participation. Furthermore, it is important to note that section 163(b) of
the Constitution also distinguishes between three instances where local government
should play a role. In the first place, certain procedures must be provided for

whereby local government may consult with national or provincial governments. This

®  See the OLGA ss 5 and 6. Note s 5 was substituted by s 6 of Act 25 of 2003.

61 The national minister together with the nine MECs of the provinces is often referred to as
MINMEC. MINMEC provides for a high degree of inter-provincial co-ordination and representation
between the national and provincial spheres of government.
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provision for consultation is currently provided and protected in the OLGA.®? The Act
specifically protects and recognises the participation of OLG in other spheres of
government through the South African Local Government Association (SALGA).
SALGA was established in 1996 to promote and protect the interests of local gov-
ernment, and the association has been recognised by national and provincial gov-
ernments as the national representative and consultative body for all matters that
concern local government.®® Each provincial government has also established an
organisation similar to SALGA on the provincial levels. In the second instance local
government may designate representatives to participate in the NCoP. In this in-
stance reference must be made to section 67 of the Constitution. The section states
as follows:
Not more than ten part-time representatives designated by organised local gov-
ernment in terms of section 163, to represent the different categories of munici-
palities, may participate when necessary in the proceedings of the National
Council of Provinces, but may not vote.
According to the Constitution the role of the NCoP is to represent the provinces and,
by implication, also local governments and to ensure that provincial interests are
taken into account in the national sphere of government. The NCoP is thus the most
suitable house of the national legislature where provincial and local government
interests should be represented.® The abovementioned participation by local gov-
ernment representatives in the national sphere of government indeed affords local
governments a voice in a forum where it was never heard before.®® A similar consti-
tutional protection as is set out in section 67 is not afforded to local governments
within provincial legislatures, however, which is regrettable. Local governments may
also nominate persons to the Financial and Fiscal Commission (FFC). This provision
entrenches the important role that local governments are to play with regard to gen-
eral financial matters. In accordance with section 163(b)(iii) of the Constitution, the
FFC had to comprise inter alia two persons nominated by OLG.®® Furthermore, both

the FFC and OLG had to be consulted before an Act of parliament which provides for

%2 52 0f 1997.

8 See Chaskalson et al (1999) 5A-32.

® " In this regard see the Constitution s 42(4).

®®  Refer to the comments made by Meyer (1997) 14.

66 See the Constitution s 221(1)(c). See also Financial and Fiscal Commission Act 99 of 1997.
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the equitable shares and allocations of revenue could be enacted.®” This provides a
double consultative protection for local government interests, both as represented by
the FFC and through OLG structures.®® The overall importance of the abovemen-
tioned provisions regarding the FFC is ultimately to ensure that local government is
provided with a voice in fiscal matters. Again this protection enhances and confirms
the overall commitment to a new system of co-operation and consultation.

* National government is constitutionally obligated to define the different types of
municipality, while provincial legislation must determine the different types of mu-
nicipality to be established in a province.®

» By legislative or other measures, each provincial government must establish mu-
nicipalities consistent with national legislation. Provincial authorities must further
provide for the monitoring and support of local government and must promote the
development of the capacity of municipalities in order to enable them to perform
their functions and to manage their own affairs.’® This obligation to monitor, sup-
port and promote development capacity is again a strong confirmation of the
overall establishment of a co-operative system of governance with specific inter-
governmental requirements.

* Municipalities are further supervised by both national and provincial governments
to ensure the effective performance of their functions.”

» Co-operation is further enhanced through the obligation on national and provincial
governments to assign to a municipality the administration of a matter which is
listed in Part A of Schedule 4 or 5 and necessarily relates to local government.
This must be done by agreement and subject to any conditions. However, this as-

signment is subjected to a determination of whether the local administration of

" Refer to the Constitution s 214(2).

% See also the Constitution s 229(5) for a similar dual participatory role.

69 The Constitution ss 155(2) and (5).

®  See the Constitution s 155(6).

& According to the Constitution, national government has intervention authority subject to the
provisions of the Constitution s 44. It must be remembered that local government competences are
incorporated in the Constitution in Part B of Sch 4 and Part B of Sch 5. Sch 4 sets the legislative
competences of both national and provincial governments, while Sch 5 proclaims the exclusive leg-
islative competences of the provincial governments. In concurrent matters both national and provin-
cial governments have legislative authority while only the provinces have legislative competence in
exclusive matters. S 44(2) however allows parliament to intervene through legislative action in spe-
cial circumstances. Refer to the Constitution s 44(2)(a)-(e).
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such a matter would be most effective and whether or not the relevant municipality
has the capacity to administer the matter. ">

* In the last instance, many aspects of local governments are controlled and regu-
lated in terms of legislative requirements from the two higher levels of govern-
ment.”

From the examples mentioned above it is quite clear that mostly national, but some-
times also provincial, legislation is of significant importance to the functioning of local
governments and that these pieces of legislation have an important impact on the
relationship between the spheres of government. Legislation of higher spheres not
only influences local government activities, but sometimes even elaborates and
protects the general system of co-operation.

9.6 National legislative protection of the principles of co-operative government

Specific provision to support the overall constitutional framework of co-operative

government has been incorporated into the new legislative framework of local gov-

ernment. Such protection and advancement of the need for co-operation was already
evident during the transformation and restructuring process.’*

In support of the constitutional requirements and in an effort to broaden the provi-
sions of the LGTA, both the Municipal Structures Act and the Municipal Systems Act
encapsulate aspects of co-operation. The Municipal Systems Act requires that:

e municipalities must exercise their executive and legislative authority within the
overall constitutional system of co-operative government as is envisaged in sec-
tion 41 of the Constitution

* both national and provincial spheres of government must exercise their executive
and legislative authority in a manner that does not compromise or impede a mu-
nicipality’s ability or right to exercise its executive and legislative powers or func-

tions

> See the Constitution s 156(4).

s The foundation of such legislative prescriptions is found in the Constitution itself. Refer to ss
157(1) and (6), 160(5) and 161. Even matters concerning local government that are not specifically
dealt with in the Constitution may be prescribed by national or by provincial legislation within the
framework of national legislation.

I According to the LGTA 209 of 1993 as amended, the MEC had to promote and support the
development of local government in order to enable municipalities to exercise their powers and per-
form their duties in the management of their affairs, and the MEC had annually to provide informa-
tion to the minister in this regard. The MEC and each municipality had to promote and support co-
operation between municipalities in order to develop the capacity of each municipality to exercise its
powers and perform its duties and thus manage its affairs.
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* in furtherance of the purpose of effective co-operative government Organised

Local Government must seek to:

(a) develop common approaches for local government as a district sphere of
government

(b) enhance co-operation, mutual assistance and the sharing of resources among
municipalities

(c) find solutions for problems relating to local government in general

(d) facilitate compliance with the principles of co-operative government and inter-
governmental relations.”

Although the Systems Act does not provide further guidelines on co-operation be-

tween local governments themselves and other spheres of government, it particularly

emphasises the importance of Organised Local Government to take positive steps in
an effort to ensure effective co-operation in general.”®

Building on the provisions of the Systems Act, the Municipal Structures Act specifi-

cally refers to the co-operation between municipalities inter se. The Act requires that
district municipalities and local municipalities must co-operate with one another
through assistance and support. At the request of a local municipality in the area a
district municipality may provide financial, technical or administrative support to that
local municipality. This provision of support is dependent on the capacity of such
district council to provide the support as requested, however.”” The Structures Act
also envisages similar reversed support of a local municipality to a district municipal-
ity of a particular area. Mention is also made of the fact that the MEC of the relevant
province must assist a district municipality to provide support services to other local
municipalities. Provincial involvement and participation is thereby also drawn into the
relationship between municipalities within the local sphere of government.

9.7 Exploring the roles and responsibilities of national and provincial
governments towards municipalities in a system of co-operative
governance

It has been explained above that the Constitution in chapter 3 specifically requires a

strong commitment of all three spheres of government to establish a new system of

75
76
7

See the Municipal Systems Act 32 of 2000 s 3.
See the Municipal Systems Act s 3(a)-(d).
See the Municipal Structures Act 117 of 1998 s 88.
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horizontal and vertical co-operation amongst such spheres. All spheres are constitu-
tionally mandated to observe and adhere to the principles and parameters specified
in the Constitution. Furthermore, all spheres and all organs of state within each
sphere must adhere to the principles of co-operative government and intergovern-
mental relations as determined by the highest law of the state.”® According to these
principles, all spheres must co-operate with one another in mutual trust and good
faith and must foster friendly relations through assistance, support, information shar-
ing, consultation and overall co-ordination. From these strong constitutional obliga-
tions various roles and responsibilities of both national and provincial governments
can be identified in respect of local government. Most of these roles and responsibili-
ties overlap between the national and provincial governments, while others may
differ substantially because of special local circumstances. Some of these mentioned
roles and responsibilities can be summarised as follows:

» Strategic planning and developmental role Both national and provincial govern-
ments are responsible for strategic planning and development. National govern-
ment is mostly responsible for setting the overall strategic framework for the
economic and social development of the nation and thus for all spheres of gov-
ernment. Provincial governments must tailor their strategies and developmental
policies according to the specific conditions and needs that are prevalent in their
areas. They should also ensure that municipal IDPs combine into a form of sus-
tainable development that forms a framework across the province as a whole and
that they are integrated as a unit. In turn, national government must ensure that
local and provincial governments operate within the national enabling framework
and are structured and capacitated to best promote development and growth as a
whole.

» Legislative/executive regulatory role The Constitution affords both national and
provincial governments the legislative and executive authority to see to the effec-
tive performance by municipalities of their functions in matters listed in both
schedules 4 and 5 of the Constitution.” It is, however, national government that
must provide the overall legislative framework for local government in general,

which includes legislation regarding municipal demarcation, the division of powers

8 See the Constitution ss 40 and 41.
" See the Constitution s 155(7).
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and functions between the categories of municipality, the electoral system appli-
cable in local governments, the criteria for determining the size of municipal coun-
cils and, as was mentioned earlier, providing for the structures of Organised Local
Government.®® Both national and provincial governments are tasked with support-
ing and strengthening the capacity of municipalities.®* As part of the process of
establishing a new local government system, both national and provincial gov-
ernments had to scrutinize old-order legislation and reformulate their policies and
regulations in respect of local government to ensure that such policies and regula-
tory requirements are not only constitutional, but are in support of the new vision
for local government.®?

A fiscal and financial role In modern society national governments plays an in-
creasingly important role in local government financial matters. Examples of such
roles are the managing of intergovernmental fiscal relations and the determination
of each sphere’s equitable share of nationally raised revenue.®® Fiscal control and
management of local government is also important to the various provinces, as
they have an obligation to intervene in cases when necessary to ensure local fi-
nancial viability.

A monitoring and intervention role The Constitution envisages a clear role for
both national and provincial governments in the monitoring of local government in
order to ensure high standards and effective services. In this regard national gov-
ernment should develop and maintain an effective system of monitoring and over-
sight. It is of importance to note that many institutions that operate within the new
constitutional dispensation require regular and accurate information to enable
them to evaluate and measure effectiveness and progress.®* In general, the moni-
toring and oversight of local governments should be directed at the functions allo-
cated in terms of Schedules 4 and 5 of the Constitution and at those functions that
have been assigned to municipalities. Provincial monitoring of the compliancy by

municipalities with their specific objectives should also not be neglected. Any

80
81
82
83
84

See the Constitution ss 155(2), 157(2), 160(5) and 163.

See the Constitution s 154.

See White Paper on Local Government (1998) at 62.

See the Constitution ch 13 on Finance.

The Human Rights Commission is but one of such institutions that requires accurate informa-
tion to assess the progress that municipalities have made towards the realisation of certain funda-
mental rights.
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monitoring function must be supported by an information and communication sys-
tem that would enable higher spheres of government to determine properly when
and where to regulate or even intervene.® Intervention is the responsibility primar-
ily of provincial governments, although national government may also intervene in
special circumstances.®® According to the White Paper on Local Government, the
powers of intervention by provincial governments in the affairs of local government
provide the following safeguards:®’

(a) to protect and promote minimum standards of local government delivery and
democracy and ensure the compliance by municipalities of their constitutional
mandate

(b) to ensure and if necessary help restore the financial balance and sustainability
of local government monetary basis

(c) to promote accountability and public acceptance and faith in their local gov-
ernment bodies and

(d) to prevent and detect local corruption and maladministration and to take cru-
cial remedial steps to ensure effective actions are implemented.®®

The White Paper has further identified the following guidelines, intended to regulate

any intervention:

* From the outset, intervention should be avoided if possible. This can be achieved
through proper training, support and funding. With good monitoring and communi-
cation many municipalities can be informed about potential problems and can take
corrective measures.

» Clear responsibility and financial liability regarding cases of mismanagement,
maladministration or even fraud must be established.

» National and provincial governments should exercise their powers in terms of
section 155(7) of the Constitution to regulate municipal executive authority in or-

8 Reference should again be made to the fact that the constitutional requirements regarding co-

operative government strongly suggests a new governmental system based on support and assis-
tance, rather than intervention and subordination.

8 These special circumstances are explained in the Constitution s 44(2).

See White Paper on Local Government (1998) at 63-64.

The powers of provincial intervention and supervision, as set out in s 139 of the Constitution,
were discussed in earlier paragraphs. According to the White Paper, intervention powers should be
enforced on a uniform basis and should be predictable. To achieve this will require national guide-
lines on the process of intervention. It is also important to establish a detailed framework to address
instances when municipalities encounter financial problems such as bankruptcy. See the White Pa-
per on Local Government (1998) at 65.

87
88
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der to ensure that municipal functions are effectively performed. This should limit
cases of intervention significantly.

* Any intervention that is required should be limited to the extent needed according
to the circumstances of each case. To take away a municipality’s executive power
is a severe sanction and should only be permitted as a last resort and after all
other mechanisms have failed.®® However, one must not lose sight of the fact that
municipalities must also contribute to working with the two higher spheres to en-
sure open and co-operative relations.

9.8 National support and assistance to local government through national

policies and programmes

Local government on its own cannot sustain or achieve its constitutional objectives
without the support and assistance of especially the national sphere of government.
Within the new overall governmental structure of South Africa there are many na-
tional departmental programmes and policies that relate and affect local government.
In this regard it should be noted that the national policy environment within which
municipalities must operate is becoming very complex. Local governments are in-
creasingly seen as a point of integration and co-ordination for the effective imple-
mentation of the programmes of the two higher spheres of government. Some
important national programmes that relate and affect local government are as fol-
lows:

* The Department of Health The national Department of Health has many signifi-
cant functions decentralised to local governments. Local governments are known
as District Health Authorities (DHA) and must integrate and co-ordinate health
services at local level.

» The Department of Transport According to national legislation and policy, munici-
palities are sometimes regarded as Transport Authorities (TA) with inter alia the
responsibilities of developing new local transport plans, implementing and co-
ordinating national or provincial programmes, regulating and enforcing transport
matters and promoting security in public transport instances.

* The Department of Trade and Industry Many initiatives of the Department of

Trade and Industry have an important impact on the role of local government in
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boosting local economies, enhancing local competitiveness and promoting small-
scale enterprises and economic growth. Almost all local authorities are now ac-
tively drawn into small, medium and micro economic activities and enterprises.*
The Department of Arts and Culture However, according to Schedule 4 of the
Constitution, culture is listed as a concurrent legislative competence between both
national and provincial governments. However, the Constitution also affords prov-
inces exclusive competence over provincial cultural matters.®* Concurrent compe-
tencies not only require the national government to take action, they also place
some responsibility on provincial and local authorities to promote and develop
such areas of competencies. Thus both provincial and local governments have
certain responsibilities in promoting cultural affairs in their respective areas. From
an international perspective, many municipalities are the biggest funders and or-
ganisers of arts and culture activities in their cities and thus some of the best de-
velopment agencies of cultural events.®? In South Africa, many community arts
centres and libraries are the responsibility of local government.
The Department of Safety and Security Traditionally, most safety and security
matters were regulated by the highest level/sphere of government in the state. In
modern South Africa, the position is similar: the provinces have no exclusive com-
petence regarding safety and security matters and only very limited concurrent
powers in that regard.®® In instances where the Constitution does not specifically
indicate where a certain legislative competency vests, the national sphere of gov-
ernment is generally empowered to legislate on such matters.*® In the new local

89 In general the powers of intervention should be seen as a last option after the ordinary inter-
governmental processes have failed. It is submitted that such exceptional exercise of interventional
Eowers is in compliance with the co-operative principles set out in the Constitution s 41.

Refer to the White Paper on Local Government (1998) at 68.

See the Constitution Sch 5 Part A.
See the White Paper on Local Government ibid at 68.
See the Constitution Sch 4 and 5. The provinces have concurrent legislative competence
regarding the police but only to the extent that the provisions of the Constitution ch 11 confers upon
them a legislative competence.
9 See s 44(1), which confirms that the national legislative authority, as vested in parliament,
confers on the National Assembly the power inter alia to pass legislation with regard to any matter
(own emphasis added), including a matter within a functional area listed in Sch 4, but excluding,
subject to s 44(2), a matter within a functional area listed in Sch 5. In light hereof it is submitted that
in cases where the Constitution does not specifically vest a functional area to either the national or
provincial governments, national government is authorised to legislate on such matters. Attention
should however be drawn to s 44(3), which states that legislation with regard to a matter that is rea-

sonably necessary for, or incidental to, the effective exercise of a power concerning any matter
listed in Sch 4 is, for all purposes, legislation with regard to a matter listed in that Sch.
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government structure national legislation will determine and enable municipalities
to fulfil a role in maintaining law and order and to provide limited security services.
One important new development in this regard is the establishment of so-called
municipal police forces in certain municipal areas. In this regard municipalities are
to some extent incorporated within the overall safety and security framework.®
Aspects of disaster management also fall within the ambit of safety and security.
Because of its nature, disaster management is important to all spheres of gov-
ernment. Good co-ordination and support is needed in disaster or emergency cir-
cumstances. Local governments must plan proactively for the prevention and
management of disasters and should seek to minimise the vulnerability of com-
munities and protect people that are at risk.%® In almost all instances of disaster
incidents, the department of safety and security will provide assistance and sup-
port, and local governments must work together with such agencies to address
the problems as effectively and sufficiently as possible.

The Department of Mineral and Energy This department has overseen and im-
plemented far-reaching changes in South Africa, especially to the electricity indus-
try. In many parts of the country both Eskom and various municipalities are
reticulating electricity. New legislative changes regulate this important industry
and play an important role in municipal revenue income and cash flow capabilities.
It must be pointed out that many municipalities profit from electricity supply and
use that profit to cross-subsidise other non-viable services. One can therefore not
overemphasise the important impact electricity supply and income have on mu-
nicipalities all over the country. Ill-considered removal of such a profitable income
source from local government will most definitely affect overall municipal asset
bases severely and could negatively impact on credit ratings and borrowing abili-
ties.

9 For more details on municipal police forces, see South African Police Service Act 68 of 1995

as amended by the South African Police Service Amendment Act 83 of 1998 and also later chap-
ters of this work.

% One important example in this regard is the frequent disaster incidents within especially
informal settlements. Often many dwellings in informal settlements are totally destroyed by fire or
water and many property and lives are at risk. Local governments should not only take preventative
action in such cases but must according to their constitutional obligations develop such communi-
ties in order to minimise such dangerous circumstances. This type of problem poses severe chal-
lenges to local authorities and cannot be addressed in isolation by such governments alone.
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» The Department of Land Affairs Mention has already been made of the important
role that the Facilitation Development Act®” and the required Land Development
Objectives play within the new system of local government. In this regard close
co-operation and co-ordination is required on all spheres of government. Apart
from the FDA requirements, local governments must also work closely with the
Department of Land Affairs in order to ensure that land reform and land redistribu-
tion processes are incorporated into local development planning and also that the
overall commitment to land reform under the new Constitution is fulfilled.®

* The Department of Public Works The Department of Public Works has a number
of important programmes which directly impact on local government affairs and
economic development. Municipalities must ensure that such programmes are
implemented and that they obtain the best possible advantages from such initia-
tives.

* The Department of Housing: Within the framework of national and provincial
legislation and policy, all municipalities are required to ensure that inhabitants in
their areas have access to adequate housing.*® Housing is a concurrent functional
area of legislative competence and can be achieved only through setting realistic
housing delivery goals, solid co-ordination between spheres of government, provi-
sion of adequate financial support and through a process of identification and de-
velopment of appropriate land. Municipalities are often required to participate
directly in national housing programmes by acting as either developers or admin-
istrators. Such participation can also have substantial financial benefits for local
authorities.*®

 The Department of Water Affairs and Forestry Similar to most other national
departments the Department of Water Affairs and Forestry has significant pro-
grammes that affect and influence local governments. Over the last five years
many millions of rands have been invested in various programmes directed at
supplying water directly to local communities. These programmes have already

had a significant impact on the quality of life of many ordinary people of South Af-

7 67 of 1995.

For more on land reform processes see the Extension of Security of Tenure Act 62 of 1997.
Mention has already been made of the fact that local governments, as part of the government
in general, have important developmental duties and socio-economic obligations that must be ful-
filled. See also s 26 of the Constitution.

19 Refer to the White Paper on Local Government (1998) at 70.

99
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rica and have contributed immensely to overall upliftment and the development of
local circumstances.’®* One must always remember that the provision of safe
drinking water is one of the essential services needed to sustain acceptable living
conditions.

» The Department of Environmental Affairs and Tourism Another important national
portfolio that impacts on local government is the department of Environmental Af-
fairs and Tourism. Especially from an environmental point of view, national gov-
ernment has put forward many legislative requirements to ensure a healthy and
non-harmful living environment. Local government must often ensure that these
legal requirements are complied with and are indeed implemented and en-
forced.' Similar to the environment, tourism is also a concurrent competence
and requires good co-ordination and mutual support between all spheres of gov-
ernment. Because of its diverse nature, tourism is strongly emphasised in local
communities and all municipalities have important roles to play in developing local
tourism, which will ultimately contribute to a better income and socio-economic up-
liftment.

9.9 Some comments on co-operative government in practice

From the discussion above it is clear that national government and provincial gov-

ernment are increasingly looking to local government as the final institution to ensure

the implementation of national/provincial policies and programmes. This aspect is
further enhanced through the constitutional obligation that local government must
participate in national and provincial development programmes.*®® Both national and
provincial programmes have wide-reaching implications for local governments and
will most definitely have an impact on municipal capacity and ultimate success. If the
overall structure between the different spheres of government is to succeed, sub-
stantial support and provision of resources should be made available to municipal
authorities. Municipalities are often working in parallel with a range of national or
provincial authorities and could usually make good use of their infrastructure and

competencies.

101

10 For more on this department’s programmes see, eg, the Water Services Act 108 of 1997.

Emphasis must be placed on the fact that although the environment is a concurrent functional
area of legislative competence between national and provincial governments, it is also protected as
a fundamental right in the Bill of Rights. See the Constitution Sch 4 and s 24.

193 gSee the Constitution s 153(b).
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According to the Constitution, both national and provincial governments are permit-
ted to devolve powers and functions to local governments.'* Although decentralisa-
tion of functions is often desirable to improve effectiveness, it must be thoroughly
investigated and considered. Without proper financial and administrative support the
devolution of functions to local government can easily cause more damage than
good. Devolution without such support is often referred to as an “unfunded man-
date”, which usually puts more strain on the already limited resources of municipali-
ties and can finally result in a lack of proper delivery.'® In order to avoid unfunded
mandates, it is suggested that all legislation or executive actions that deal with the
decentralisation or assignment of powers are timeously referred to the Organised
Local Government structures for discussion and comment.*®
9.10 Conclusion
It was discussed and explained above that the new constitutional order specifically
incorporates and establishes an overall governmental structure based on principles
of co-operation and intergovernmental relations.*®” All three spheres of government,
which are distinctive, interdependent and interrelated to one another, and all organs
of state within each sphere are obligated to comply with the principles set out in the
Constitution. An Act of parliament is envisaged to promote and provide for further
intergovernmental relations and mechanisms.'® Although various national Acts

109

provide for co-operation and intergovernmental support,™ the legislation required in

terms of section 41(2) has not been enacted up to date. Within the current system,
not all requirements and obligations relating to co-operative government are properly
addressed. Some writers argue that the current legislative provisions fall short of the

requirements obligated in section 41(2) and that parliament should urgently design a

104 According to s 44(1)(iii), the national assembly has the power to assign any of its legislative

powers, except the power to amend the Constitution, to any other legislative body in another sphere
of government. Not only legislative authority but also executive authority may be assigned. In this
regard s 99 states that a cabinet member may assign any power or function that is to be exercised
or performed in terms of an Act of parliament to a member of a provincial Executive Council or even
to a Municipal Council. The position is very similar on a provincial level. See the Constitution ss
104(1)(b) and 126.

195 See the White Paper on Local Government (1998) at 73.

For more on this see Malherbe R “The unconstitutionality of unfunded mandates imposed by
one sphere of government on another” 2002 (3) TSAR 541.

197 See the Constitution s 41.

198 gSee the Constitution s 41(2)(a)-(b).

199 gee, eg, the Housing Act 107 of 1997, the Water Services Act 108 of 1997 and the Facilita-
tion Development Act 67 of 1995.
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more comprehensive inter governmental relations plan.**° In this new plan specific
care should be taken not to establish an unequal inter governmental system which
would impact negatively on local government participation and acceptance. One
must also question the current efficiency of Organised Local Government Structures,
as they are often seen to be overshadowed by the two higher spheres of govern-
ment. Not only should OLG be afforded a voice in governmental relations, that voice
should be protected and listened to seriously. Currently the institutional workings
regarding co-operative government seem unsatisfactory. In many relevant instances
local governments are still excluded or marginalised, and there is a degree of confu-
sion between SALGA and some provincial structures. SALGA is often perceived to
be more willing to follow national proposals than to be too critical regarding local
government matters.**!

It should again be emphasised that for the first time in South African constitutional
history local government has been afforded participation in the highest governmental
structures of the state. This positive development must be exploited and utilised to its
fullest potential. This inclusion is a significant constitutional development and should
indeed contribute to the success and efficiency of the newly established co-operative
system. There can be no doubt that strong local government institutions with ade-
guate capacity will play a critical role in the enhancement and success of national
and provincial policies and programmes. This in turn would help municipalities to
build and achieve sustainable human settlements and to comply with their constitu-
tional obligations. In the mandated spirit of co-operation and support, national and
provincial governments should positively support and promote the developmental
role of local governments. In reciprocation those governments should ensure mu-
nicipal compliance and participation in national or provincial developmental pro-
grammes.

It is submitted that the overall constitutional demands regarding co-operative gov-
ernment and intergovernmental relations have significantly strengthened the auton-
omy of local government structures as a distinct sphere of government. Such
autonomy is not without limits, however, and the Constitution itself requires national

and provincial oversight and control over the powers and functions of municipal gov-

19 Refer to Chaskalson et al (1999) 5A-32.
1 See Chaskalson et al (1999) 5A-32.
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ernments. Strict requirements are determined if control or intervention is considered.
Municipalities thus have a strong but not absolute autonomy. Protection of munici-
palities as fully flexed spheres of government seems unchangeable by the two
higher spheres unless a constitutional amendment is passed and accepted. Fur-
thermore, it would appear that the various national legislative provisions set out in
both the Structures Act and the Systems Act go some way towards enhancing the
basic constitutional framework regarding co-operation and intergovernmental rela-
tions. National government must go further, however, and complete the basic model
through a more comprehensive legal measure which should inter alia ensure pro-

grammes of continuous training and effective communication.**?

12|t should be noted that at the time of writing this chapter the Intergovernmental Relations Bill

was still only a bill before parliament. If the bill is enacted, it would significantly enhance some of the
areas of concern under the current legal system. Please again take cognacance of fn 10 of the ch.
The Intergovernmental Relations Framework Act 13 of 2005 was indeed enacted during the later
part of 2005.
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10

The new institutional models in local government and the formal

establishment of municipalities

10.1 Introduction
It was indicated earlier that the Constitution of the Republic of South Africa, 1996
requires local governments to be established for the whole territory of the Republic of
South Africa.' Every part of the territory of the state will therefore be included within
the jurisdiction of a specific municipal government. However, depending on their
location and the specific needs of their local communities, municipalities have differ-
ent challenges and responsibilities. In this regard it is important to note that local
communities in South Africa are often very diverse and thus pose different chal-
lenges to their local authorities. In general, all communities are in need of local gov-
ernments that are people driven and are equipped and positioned to achieve optimal
social and economic development. Rural municipalities are especially in need of
assistance. In the past, most attention was given to metropolitan local governments,
while rural municipalities were neglected. In the formation of a new institutional
model for local governments specific attention has been afforded to municipal institu-
tions outside of metropolitan areas. The new local government system is therefore
based on two important requirements. These requirements are discussed briefly
below.

» To create a flexible and effective two-tier system of local governments across the
whole country. It is important for local democracy that all people’s interests are
represented in their local authority. The new system is therefore directed at ensur-
ing that every person will be governed by a primary or local tier of government.
Such local governments are known as Metropolitan Councils and Local Councils.
Primary councils must be viable and capacitated to perform and fulfil basic munici-
pal functions and responsibilities. Communities do not exist in total isolation of one

! See the Constitution s 151(1).
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another, however, and often need to share scarce resources and expertise with
each other. To accommodate such needs, the new system is also committed to a
strong secondary or regional tier of local government structures. Such structures
are also referred to as “District Councils”.? It is envisaged that District Councils will
play a vital role in the integration of big regions and that they will be best positioned
to ensure that services and resources are distributed equitably between all mu-
nicipal districts.

» To define clearly the roles and responsibilities of all three spheres of government.
Various spheres of government are often involved in the rendering or delivery of
the services in one community. This can easily lead to confusion in respect of who
is finally responsible for such services. In an effort to prevent such problems, the
new local government system specifically requires local governments to co-
ordinate all local activities in their respective areas.

In light of the above, it becomes clear that municipal institutional arrangements can-

not and should not be assessed in the abstract. There are no universally ideal sys-

tems or institutional models for local governments, and every state must create its
own unique and effective system. The choice of specific institutional arrangements is

a key policy issue, and it impacts on all people and the well being of the nation in

general. Various factors that have influenced the final choices of municipal institu-

tions for the new local government system in South Africa have been identified.

Some of these factors are:

» the legacy of separation of different people

» the uneven distribution of municipal capacity and resources between urban and
rural municipalities

» the need for speedy intervention and supervision in municipal affairs and

» vast social divisions between people of various communities.

During the transitional process, and more specifically after the local government

elections of 1995/1996, it was found that the system then in place was bureaucratic

and slow. In many instances, important decisions within local governments were
taken by senior unelected officials, and the often uninterested politicians merely
endorsed such decisions without meaningful debate and consideration. It became

2 See the Local Government Information Series (LGIS) no 2 “Local Government for the 21st

Century” (1999) at 12.
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clear that the whole institutional structure of local governments also required change
in order to provide for strong political leadership, effective decision-making proce-
dures and an overall democratic and accountable government. In order to achieve
such a system the Constitution provided for the establishment of different categories
of municipality as well as various types of municipality that may be established within
each category. National legislation was further obligated to define the different types
of municipality.® In order to comply with the constitutional requirements, the Local
Government: Municipal Structures Act* was enacted by parliament. The Structures
Act specifically provides for five different systems of municipal government and al-
lows for different combinations of these five systems in order to meet the wide range
of needs and requirements of municipalities across South Africa. The objectives of
the new systems are to allow powers and functions to be delegated and shared
among councillors and officials in such a way as to ensure effective decision-making
procedures with clear lines of responsibility. They also allow for committed commu-
nity participation and support. Both the different categories and municipal types are
discussed in detail below.

10.2 Important requirements regarding the functioning and roles of local

governments

In chapter 7 of this work, mention was made of the fact that a local government con-
sists of a municipal council represented by politicians who are democratically elected
by the local residents, a municipal administration that is composed of many different
officials employed by the municipal council and which is headed by a Municipal
Manager® and, finally, the local community. Because of community involvement,
municipal councils play a central role in local democracy. Although there are often
many different leaders and influential people in local communities, the municipal
council is the only institution that is elected by the entire local community.® Munici-
palities have further various wide-ranging functions and responsibilities, and the

following should be specifically emphasised:’

See the Constitution s 155(1) and (2).

117 of 1998 as amended. Hereafter referred to as the Structures Act.

Previously called the Chief Executive Officer/CEO or Town Clerk of a municipality.
See Local Government Information Series no 2 “Types of Municipalities” (1999) at 2.
Refer to the objectives of local government set out in the Constitution s 152.

N o o A~ W
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* Municipalities must ensure the provision of essential services to communities in a
sustainable manner. In order to deliver such services, municipalities must hire
staff and pay for infrastructure. If a municipality does not have adequate income, it
will not be able to afford the continuous provision of services. All local authorities
thus need financial and administrative systems that are effective, accountable and
efficient in order to secure service delivery in a sustainable manner.

» All municipalities must promote social and economic development combined with
a safe and healthy environment and a local community that is involved and com-
mitted to the matters involving their local area.

» It is also essential for municipalities to provide for a democratic and accountable
government acceptable to their local communities. Local governments take impor-
tant decisions on behalf of their local communities, and they are responsible for
determining priorities that are needed and should benefit their local area. In this
regard municipalities must be accountable to local residents for their decisions
and the manner in which public funds are spent.

In light of the abovementioned objectives and responsibilities, all local governments

must be structured and institutionally arranged in such a manner that optimal com-

pliance and fulfilment of such objectives and responsibilities are achieved. It is sub-
mitted that the new institutional models of local government as mandated by the

Constitution and the Municipal Structures Act, if combined and managed correctly,

will indeed allow for flexibility in special circumstances and overall constitutional

compliance and consistency.

One must also remember that Municipal Councils have both legislative and execu-
tive authority in their areas.® Municipalities are therefore responsible both for formu-
lating legislation® and for developing programmes to implement or execute such
legislation. However, no municipal council can fulfil all its powers and duties without
delegating at least some of its powers and duties.'® All local governments therefore
need to develop municipal systems that are capable of ensuring that delegated pow-

ers and functions are properly performed. It must further be noted that not all powers

This aspect has been confirmed in the Constitution s 151(2).

Also called municipal by-laws.

Through delegating a power or duty a municipality is giving authority to either a substructure
of that council or even an individual the power to exercise or perform that function on the council’'s
behalf. The municipal council, however, remains fully responsible for all its powers and functions.

10
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can be delegated. The Constitution specifically disallows certain powers or functions
to be delegated.™ The new institutional model for local government specifically pro-
vides for different systems that should each provide different possibilities in the way
in which powers and responsibilities are allocated or delegated to individual council-
lors or specifically designated committees. These different systems and institutional
models are identified and explained below.
10.3 Categories of municipal government
10.3.1 The different categories of municipality
Within the new system of local government provision has been made for different
categories of municipality. The Constitution specifically identifies three categories of
municipality and further requires that national legislation define the different types of
municipality that may be established within each category.'? The Constitution is thus
of paramount importance regarding not only the different categories of municipality
but also the different types that may be established within each category. It is there-
fore significant to distinguish between categories and types of municipality. In this
respect the Constitution determines the following:*®

(1) There are the following categories of municipality:

(a) Category A: A municipality that has exclusive municipal executive and
legislative authority in its area.

(b) Category B: A municipality that shares municipal executive and legislative
authority in its area with a category C municipality within whose area it
falls.

(c) Category C: A municipality that has municipal executive and legislative
authority in an area that includes more than one municipality.

(2) National legislation must define the different types of municipality that may be
established within each category.

1 According to s 160(2) of the Constitution, the following functions may not be delegated by a

municipal council: (a) the passing of by-laws; (b) the approval of budgets; (c) the imposition of rates
and other taxes, levies and duties; and (d) the raising of loans.

12 See the Constitution s 155. The division of the three categories of municipalities was required
in terms of the interim Constitution, constitutional principle XXIV. See also In re: Certification of the
Constitution of the RSA 1996 1996 (4) SA 744 (CC). The court held inter alia that the very least CP
XXIV necessitated the setting out in the new text of the different categories of local government that
could be established by the provinces and a framework for their structures. In the new text, the only
type of local government and local government structure referred to was the municipality, which
was insufficient to comply with the requirements of the CP.

¥ The Constitution s 155(1)-(7).
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(3) National legislation must—
(a) establish the criteria for determining when an area should have a single
category A municipality or when it should have municipalities of both cate-
gory B and category C;
(b) establish criteria and procedures for the determination of municipal
boundaries by an independent authority; and
(c) subject to section 229, make provision for an appropriate division of pow-
ers and functions between municipalities when an area has municipalities
of both category B and category C. A division of powers and functions be-
tween a category B municipality and a category C municipality may differ
from the division of powers and functions between another category B
municipality and that category C municipality.
(4) The legislation referred to in subsection (3) must take into account the need to
provide municipal services in an equitable and sustainable manner.
(5) Provincial legislation must determine the different types of municipality to be
established in the province.
(6) Each provincial government must establish municipalities in its province in a
manner consistent with the legislation enacted in terms of subsections (2) and
(3) and, by legislative or other measures, must—
(a) provide for the monitoring and support of local government in the province;
and
(b) promote the development of local government capacity to enable munici-
palities to perform their functions and manage their own affairs.
(6A) If the criteria envisaged in subsection (3)(b) cannot be fulfilled without a
municipal boundary extending across a provincial boundary—
(a) that municipality boundary may be determined across the provincial
boundary, but only—
(i) with the concurrence of the provinces concerned; and
(i) after the respective provincial executive has been authorised by na-
tional legislation to establish a municipality within that municipal area;
and

(b) national legislation may—
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(i) subject to subsection (5), provide for the establishment in that munici-
pal area of a municipality of a type agreed to between the provinces
concerned;

(i) provide a framework for the exercise of provincial executive authority in
that municipal area and with regard to that municipality; and

(iif) provide for the re-determination of municipal boundaries where one of
the provinces concerned withdraws its support of a municipal boundary
determined in terms of paragraph (a).

(7) The national government, subject to section 44, and the provincial govern-
ments have the legislative and executive authority to see to the effective per-
formance by municipalities of their functions in respect of matters listed in
Schedules 4 and 5, by regulating the exercise by municipalities of their execu-
tive authority referred to in section 156(1).”

The wording of the Constitution clearly indicates that a category A municipality,
which has exclusive municipal executive and legislative authority, is also the only
municipal council in that area. Category A municipalities thus stand alone. The best
term for a category A municipality is a Metropolitan Municipality/Council. Within a
metropolitan area there is only one municipal council, namely the metropolitan coun-
cil. As indicated, category B municipalities are municipalities that share municipal
executive and legislative authority in a specific area with a category C municipality
within whose area such category B municipalities fall. A category B municipality is
also referred to as a Local Municipality/Council. Lastly, the Constitution determines
that category C municipalities are municipalities which have municipal executive and
legislative authority in areas that include more than one municipality.** The general
term for a category C municipality is a District Municipality/Council. Three distinct
categories of municipality are therefore identified within the new local government
system as: metropolitan councils, district councils and local councils. Metropolitan
councils and local councils are often referred to as primary local governments, while

district councils, on the other hand, are regarded as secondary local governments,

14 Category C municipalities are distinguished from other categories because they do not func-

tion alone in an area and they do not have exclusive executive and legislative authority in that area
(own emphasis added). The principal objectives of district councils are to render cost-effective ser-
vices through co-operation between adjacent municipalities, to provide for IDP planning for the
whole region and to ensure equitable distribution of resources. See the Structures Act s 83.
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because they comprise representatives from primary local governments. Within the
new local government system, district councils are comparable to the former regional
services councils, which were created in terms of the Regional Services Council Act
of 1995.%

It is important to remember that municipal councils often differ from each other in
many different ways. Because municipalities are different, they need to be organised
differently so as to ensure that they operate effectively and efficiently. This require-
ment has resulted in the fact that municipal councils are of varying sizes and are also
elected and composed in different ways.*® The Municipal Structures Act specifically
takes into account the fact that not all municipalities/municipal councils are the same.
The purpose of the Structures Act is inter alia to provide for the establishment of
municipalities in accordance with the requirements relating to the different categories
and types of municipality.*’

The Structures Act furthermore confirms the different categories of municipality that
are required in terms of section 155(1) of the Constitution.*® In compliance with the
Constitution,*® the Structures Act also establishes the criteria for determining when
an area should have a single category A municipality or when it should have both

category B and C municipalities.

15109 of 1995. See also Rautenbach and Malherbe (1999) 314.

16 It must be emphasised at this point that notwithstanding the category or name of a municipal-
ity, it is the relevant municipal council in which the municipal executive and legislative authority is
vested. This aspect is confirmed in the Constitution s 151(2).

Other purposes are: to establish criteria for determining the category of municipality to be
established in an area; to define the types of municipality that may be established within each cate-
gory; to provide for an appropriate division of functions and powers between categories of munici-
pality; to regulate the internal systems, structures and office-bearers of municipalities; to provide for
appropriate electoral systems and to provide for matters in connection with such purposes. Refer to
the long title of the Structures Act.

The Act determines that a district council, a local council and a metro council refer to the
municipal council of a district municipality, local municipality or metropolitan municipality respec-
tively. A District Municipality is defined as a municipality that has municipal executive and legislative
authority in an area that includes more than one municipality and which is described in s 155(1) of
the Constitution as a category C municipality. A Local Municipality is a municipality that shares mu-
nicipal executive and legislative authority in its area with a district municipality within whose area it
falls and which is described in the Constitution s 155(1) as a category B municipality. Lastly, a Met-
ropolitan Municipality refers to a municipality that has exclusive executive and legislative authority in
its area and which is described in the Constitution s 155(1) as a category A municipality.

1 See the Constitution s 155(3)(a).
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10.3.1.1 Areas which must have category A municipalities
According to the Structures Act, an area must have a single category A municipality
if that area can reasonably be regarded as:?
« a conurbation featuring?®*

(a) areas of high population density

(b) an intense movement of people, goods and services

(c) extensive development and

(d) multiple business districts and industrial areas
» acentre of economic activity with a complex and diverse economy
» asingle area for which integrated development planning is desirable and
* having strong interdependent social and economic linkages between its constitu-

ent units.
A closer evaluation of the abovementioned criteria reveals strong similarities be-
tween these and the elements that comprise the definition of a “metropolitan area” as
defined in the Local Government Transition Act of 1993.2% Although the Structures
Act is not entirely clear on this point, it is suggested that all four main features?®
should be distinguishable before a single category can be determined and a munici-
pality decided upon.?* When the criteria set out in section 2 of the Structures Act
have been met, the Act specifically requires the establishment of a category A or
metropolitan municipality.
10.3.1.2 Explaining a category A/metropolitan municipality
(a) Introduction
Metropolitan areas are large urban settlements with high population densities, often
complex and diversified economies, high levels of functional integration over a large
geographic area and many economic and social activities that transcend certain
municipal boundaries.?®> According to the Constitution, a metropolitan local govern-

ment is a municipality with exclusive municipal, executive and legislative authority in

20
21
22

See the Structures Act s 2.

Conurbation also means a conglomeration of urban areas.

See the definition of a metropolitan area as set out in Act 209 of 1993 as amended by s 1.

2 The Structures Act s 2(a)—(d).

24 This submission seems to be supported in terms of the Structures Act s 3, which refers to the
overall criteria as set out in the Act s 2.

Eg, some people may live in one locality of the Metropolitan area but work in a different one.
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a particular area.?® In general, three main reasons have been put forward for metro-

politan councils’ being needed in modern local government systems:?’

» Metropolitan governments are seen to create the basis for equitable and socially
just municipal government. All residents are treated equally and fairly. Municipal
funds are distributed across the municipal jurisdiction or where needed. A metro-
politan government ensures that everyone that contributes to the municipality also
benefits from it. It must also be pointed out that metropolitan areas are large urban
areas with dense populations which are directly and indirectly connected to each
other. These areas cannot be governed properly in isolation, and therefore should
be integrated as a unit.

» Metropolitan governments promote strategic and integrated land-use planning and
help to co-ordinate public investment in both physical and social infrastructure.
Planning is done for the whole metro jurisdiction and not in isolation, and services
are shared across the metropolis.

» Metropolitan governments are better equipped and positioned to develop city-wide
economic and social development and to enhance economic competitiveness and
overall prosperity for their areas of jurisdiction. A metro council is regarded as a
single functional entity for purposes of investment attraction and does not com-
pete with other local municipalities for scarce financial investment.

As was explained in the definition above, metropolitan areas have more than one
business district and industrial area and their economies are complex and diversi-
fied.?® Because of their size, most metropolitan governments are important contribu-
tors to the national economy of the country. Metropolitan areas are therefore key
centres in the global economy and should be governed accordingly. It is furthermore
important for metro governments to accommodate the intense movement of people
and goods in their areas, and they must function as integrated units.*

(b) Creating the new metropolitan government system

The local government dispensation before 1994 was substantially distorted by the

former government’s policies of segregation. Cities were seen as existing for the

%6 The Constitution s 155(1)(a).

2 See the White Paper on Local Government (1998) at 79-80.

28 This means inter alia that a metropolitan economy does not depend for its survival on any
single location or sector such as mining or a certain manufacturing sector.

29 Eg, all transport networks must allow for people to travel from one part of the metropolis
where they live to other parts where they work or use recreational facilities.
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benefit of white communities only. Planning laws ensured mostly that businesses
and industries were located near white residential areas, which had good infrastruc-
tures and services. Poorly serviced townships for black people were located far from
the city centres, thus forcing the residents to travel long distances and incur high
transport costs. Although township residents contributed significantly to the building
of former white municipal areas, the money raised by white municipalities was spent
predominantly within their own area. Township residents thus did not benefit from the
tax base which they helped to build.

With the introduction of the Local Government Transition Act,*® metropolitan gov-
ernment appeared for the first time in South African local government history. This
was an important step towards changing the inequitable pattern of urban develop-
ment that had been inherited from the past. Six metropolitan areas were pro-
claimed,® and each metro area had a two-tier local government system which
consisted of a Metropolitan Council (MC) and some Metropolitan Local Councils
(MLC). Unfortunately the LGTA did not specify clearly which powers and functions
were divided between the MC and MLC. The Act in fact allowed for a local negotia-
tion process to determine which functions and powers would rest in MCs and in
MLCs respectively.** A further problem that was experienced during the transitional
period within metropolitan areas was the fact that the establishment of separate
administrations for MCs and each MLC led to considerable duplication of functions,
and such efforts were both wasteful and inefficient. A final issue that hampered ef-
fective and efficient service delivery in the interim system was the fact that each MC
and MLC was an employer body in its own right. This caused many inequalities be-
tween personnel and led to poor administrative support.®
(c) Establishing new metropolitan governments
During the interim phase as determined by the LGTA, the national government con-
sulted widely on the design of the final local government system. Many workshops

and conferences were held to discuss and debate the advantages and disadvan-

% 209 of 1993.

8 They were the Greater Pretoria Metro, Greater Johannesburg Metro, Greater Lekoa/Vaal
Metro, Khayalami Metro, Greater Durban Metro and Cape Metropolitan Area.

3 This was one of the major deficiencies of the LGTA and necessitated later amendments.

% Ideally all municipal workers in a metropolitan area should have the same conditions of ser-
vice and work for the same employer. This would ensure fair labour practices and workers that are
paid equally for the same job performed. Staff redeployment would also be easier to implement.
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tages of the interim system. On the basis of these discussions, consultations and

research reports, national government was confronted with two main models for

future metropolitan governments. The two possible models were:

* A strong two-tier model of metropolitan government, which required both a metro-
politan council and certain metropolitan local councils to function together as the
local governments for a particular area. All municipal powers and functions had to
be divided between the Metro Council and its Local Councils.

« A single city model,®* which suggested a single metropolitan council vested with
all the municipal powers and functions alone.

Based on the various discussions and public hearings, the White Paper on Local

Government which was published in March 1998 proposed that a single tier of met-

ropolitan government system should be introduced for all metropolitan areas in the

country. Certain trail projects were launched, which later confirmed that a single tier
of metropolitan government seemed to be the most effective system for metropolitan
areas.*® Accordingly, national government enacted the Local Government: Municipal

Structures Act® to provide for a single tier of municipal government in metropolitan

areas.”’

Apart from the single tier metropolitan government, and in compliance with the
constitutional requirements,® the Structures Act also established the criteria to de-
termine when an area should have a category A or metropolitan municipality.*® The
Act contains criteria that describe the specific characteristics of a metropolitan area
and specifies how these criteria are to be applied.

As metropolitan councils can consist of up to 270 councillors and because of their
size, it is often very difficult for them to conduct their business effectively if every
issue has to be decided in a full meeting of the council. To overcome this practical
difficulty, metropolitan councils must elect either an executive committee or an ex-
ecutive mayor and then delegate executive powers as appropriate.

During the transitional process, all transitional metro councils established executive

committees, as the mayoral executive system was not known to South Africa. Only

3 So-called “unity city”.

% See the LGIS no 2 “Metropolitan Government” (1999) at 7.
% 117 of 1998.

37 Refer to the Act s 2.

% See the Constitution s 155(3)(a).

% Refer to the Structures Act s 2.
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with the local government elections of December 2000 was the creation of a mayoral
executive system legally possible. In the national and provincial executive systems
the president or premier is vested with executive authority, which is exercised to-
gether with members of cabinet or a provincial executive council.*® Although the
mayoral executive system is very similar to these systems, there are certain differ-
ences that should be noted. Firstly, the Constitution confirms that municipal execu-
tive authority is vested in the municipal council and not in a mayor. Secondly, the
executive mayor and his mayoral committee can exercise only such executive pow-
ers as are delegated to him/her by the municipal council.** Thirdly, the Structures Act
does not proclaim the mayoral committee to be handled and treated differently from
the other types of committee possible in local government. This viewpoint was not
shared by the majority of justices in the Constitutional Court. In the case of DA v
Masondo No*? the court held that the mayoral committee was not a committee of the
Municipal Council as contemplated in section 160(8) of the Constitution and there-
fore did not require minority representation in such a committee.*®

(d) Administrative transformation in metropolitan areas

Within the public sector in general, many government functions are increasingly
being decentralised to local government level. Examples of such functions are: cer-
tain health services, municipal police forces, local housing programmes and trans-
port authorities, to name but a view. Often these functions are decentralised to local
governments, without the necessary funds for them to exercise and perform such
functions effectively. These functions are then referred to as “unfunded mandates”.
Unfunded mandates must be guarded against, as such mandates may be regarded
as unconstitutional.** In certain instances unfunded mandates and ill-considered
decentralisation of functions can be regarded as being against the constitutional
requirements to help and assist local governments. Decentralisation has its advan-

40 For more on the national and provincial executive provisions, refer to the Constitution ss 85

and 125.

*L See the Structures Act s 56.

22003 (2) SA 413 (CC).

43 See para 33 at 424C-E. See, however, the minority judgment of O’'Regan J at 429-439, which
supports this writer’s viewpoint.

“ The Constitution requires that national or a provincial government may not compromise or
impede a municipality’s ability or right to exercise its powers or perform its functions. See s 151(4)
of the Constitution. By legislative or other measures provincial governments must inter alia promote
the development of local government capacity to enable municipalities to perform their functions
and to manage their affairs. See the Constitution s 155(6)(b).

177



University of Pretoria etd, Bekink B (2006)

tages, however, and there is a general realisation in modern governments that func-
tions should be decentralised to the level where they can best be exercised effec-
tively and efficiently.*

There seems to be a worldwide technological move towards private sector service
providers’ rendering traditional municipal services, especially in metropolitan service
provision. This tendency is very positive, in the sense that it ensures market competi-
tion, use of modern technologies, better operational efficiency, lower unit costs, bet-
ter overall quality and more customer-orientated services. Notwithstanding the fact
that private service providers are used, metropolitan councils still have the final re-
sponsibility for ensuring that such services are provided according to certain mini-
mum standards. The outsourcing of services means that the core business of
municipalities is less focused on managing trading services and more focuse on
contract and performance management and supervision. Such a position has both
advantages and disadvantages, however, and must be managed with care.

Parallel with the changes in operational conduct, metropolitan governments must
ensure a sound metropolitan-wide fiscal framework, a uniform property rating system
and equitable sharing of resources. Such changes need a more flexible skilled mu-
nicipal labour force that is organised across a metropolitan jurisdiction. In this regard,
it is submitted that the new model of metropolitan government as set out in the Struc-
tures Act has enough built-in flexibility to allow for the effective accommodation of
the changes mentioned above.
10.3.1.3 Areas which must have municipalities of both category B and C
When an area does not comply with the criteria set out in section 2 of the Structures
Act, the Act requires such an area to have municipalities of both category B and C.*°
According to the Act, the determining requirements for the establishment of particular
categories of municipality in different areas are those that are set out in section 2 of

the Structures Act.

5 Decentralisation goes hand in hand with the principle of subsidiary. Subsidiary is a specific

form of decentralisation based on the principle that decisions should be taken at the lowest possible
level in a state. Higher levels/spheres of government should provide support only insofar as lower
levels are unable to perform certain functions and they therefore perform a subsidiary function in
such cases. Refer to Rautenbach and Malherbe (1999) 93.

4 In principle this means that in areas outside of metropolitan areas both category C and B
municipalities must be established. See the Structures Act s 3.

178



University of Pretoria etd, Bekink B (2006)

10.3.1.4 Category B local municipalities and category C district
municipalities

The new system of local government in South Africa promotes a vision of a two-tier
system of local councils and region-wide district councils throughout the entire terri-
tory of the state, excluding metropolitan areas. It is hoped that this two-tier system
will address the many problems facing municipalities outside metropolitan areas. To
a large extent the local government dispensation pre 1994 and even under the LGTA
was silent on rural local government aspects, and this created a wide range of prob-
lems in rural municipal areas.*’ Like all municipalities, the new district local govern-
ment system had to build municipal institutions that are geared towards meeting the
social and economic needs of citizens in an economically feasible, efficient and de-
mocratic manner. Together with the White Paper on Local Government, the Munici-
pal Structures Act and the Municipal Demarcation Act provide the new tools whereby
local government outside metropolitan areas are created to provide district govern-
ments that are strong, decentralised governments with enough powers to fulfil their
constitutional obligations. It is submitted that without a combination of municipal
institutions in district areas, it will not be possible for one single authority to address
all the development challenges and at the same time be responsive to the needs and
demands of local residents.

In the new dispensation there is a clear need for an institution that can address
challenges that affect the entire region, such as bulk water supply and integrated
development planning. For this reason district councils are very important. At the
same time the levels of municipal governments that are closer to home require a
more decentralised system that provide citizens with a full range of municipal ser-
vices and enable them to exercise their basic civil, socio-economic and political
rights. Local councils are more suitable in such instances.”® In general the new dis-
trict council model is a combination of big and small governments that operate in a

single space. Generally speaking, all local councils that fall within the area of the

47 An example of such a problem is that the institutional relationship between district and local

councils was often characterised by conflict. Furthermore, the relationship between provincial ad-
ministrations and district councils had not clearly been defined, and the financial base of rural coun-
cils was weak. See LGIS no 2 “District Government” (1999) at 5-7.

*®  See LGIS no 2 “District Government” (1999) at 10.
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district council have the normal municipal powers and functions, apart from the func-
tions of the district council.*°

Within the new system envisaged by the Constitution, it is foreseen that some parts
of district areas, will not be viable and suitable for local councils to be established. In
such areas so-called District Management Areas (DMA) have and can be declared.*
In a District Management Area, the relevant district council is responsible for all mu-
nicipal powers and functions in that area. According to the new framework for local
government in non-metropolitan areas, a unique opportunity is created to improve
the relations between local and district councils. To a large extent, the new rationali-
sation of municipalities and the re-demarcation of boundaries, have made this inter-
action much stronger and easier.>*
10.3.2 The application of the relevant criteria
In the past it was often difficult to determine who was responsible for the application
of the criteria and the subsequent determination of the categories of municipality.
This uncertainty has led to a specific legal dispute between the national government
and some provincial governments. In the case of Executive Council, Western Cape v
Minister of Provincial Affairs and Constitutional Development and another and Ex-
ecutive Council Kwazulu-Natal v President of the RSA and others®* two provincial
governments instituted proceedings in the Constitutional Court challenging the con-
stitutional validity of certain sections of the Local Government: Municipal Structures
Act 117 of 1998. The constitutional challenges fell into two categories: (a) that cer-
tain provisions of the Act encroached on the powers of the provinces, more specifi-
cally the power to establish municipalities in their provinces in terms of section
155(6) of the Constitution, and (b) that the Act encroached on the constitutional
power of municipalities inter alia to elect executive committees or other committees
in terms of section 160(1) of the Constitution and to regulate their own internal affairs

49 Although bulk services are normally provided by the district council, it is possible for a local

municipality to perform such functions on behalf of the district council which, eg, might lack the nec-
essary capacity. It must also be emphasised at this point that the Structures Act specifically pro-
vides for the division of functions and powers between district and local municipalities. See the Act
s 84. See also the ch on the powers and functions of municipalities.

%0 See the Structures Act ss 1 and 6 for the definition of a District Management Area.

> The rationalisation of the number of local councils, have created a more viable and effective
local government structures. Many rural and urban areas, as well as areas surrounding such urban
areas previously known as peri-urban areas — which have been separated by municipal boundaries
but were linked economically — have now been amalgamated.

2 2000 (1) SA 661 (CC).
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in terms of section 160(6) of the Constitution. The national government contended
that although the Constitution in chapter 7 allocates powers to the provinces and
municipalities, it does not deprive parliament of the power to legislate on such mat-
ters and that parliament in terms of section 44(1)(a) of the Constitution has concur-
rent powers over such matters. It was also contended by the applicants that the Act
was inconsistent with the Constitution in that section 155(3)(b) of the Constitution
required municipal boundaries to be determined by an independent authority and in
that the empowerment of the national government to apply the criteria to determine
which area should have a category A municipality was usurping a function of the

Demarcation Board. The minister’s discretion to decide whether to accept the rec-

ommendations of the Demarcation Board in terms of municipal boundaries was also

impermissible. After weighing up all the circumstances of the case, the court held
that:

* The submission that parliament has concurrent powers together with provincial
legislatures in terms of chapter 7 of the Constitution was inconsistent with the lan-
guage of chapter 7 and could not be reconciled with section 164 of the Constitu-
tion.>®

» Section 155(6) of the Constitution conferred only executive powers on the prov-
inces in relation to the establishment of municipalities; no legislative powers were
conferred. Section 155 further contemplated that the Demarcation Board should
determine the boundaries of municipalities in terms of the criteria and procedures
prescribed by national legislation without being constrained by national or provin-
cial governments.>*

» Section 155(6) meant that the provincial governments had to establish municipali-
ties in terms of the boundaries determined by the Demarcation Board. The estab-
lishing powers of the provinces entailed nothing more than the power to set up
municipalities under existing legislation. It did not comprehend the power to apply
the criteria for both national/provincial governments. By authorising the minister to
apply the criteria, section 2 of the Structures Act was rendered invalid.>®

» It was confirmed that a district management area was neither a category nor type

>3 See the Executive Council (WC) case supra fn 52 para 28 at 682A-B.
> |bid para 55 at 690-691.

> |bid para 59 at 692A-B.
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of municipality; it was, however, a geographical area governed by only one mu-
nicipality. District management areas were thus not separate municipalities, but
rather part of the district municipality by which they were governed. Such areas
were not a fourth category of municipality. It was also confirmed that a district mu-
nicipality was a category C municipality and that such a category had to include
only more than one municipality in that area.”®

» The Constitution conferred only executive powers on the provinces in terms of
section 155(6) and stated that such powers had to be exercised within a frame-
work of legislation. Because of the constitutional silence on such legislative regu-
lation, national legislation could be prescribed in terms of section 164 of the
Constitution. The court made it clear that the power to establish municipalities had
to be distinguished from the power to determine the types of municipality. The
power on municipal types vested in the provinces according to section 155(5) of
the Constitution.®’ In relation to the establishment of municipalities®® the provinces
had only executive powers, but in relation to establishing the types of municipal-
ity>® the provinces had both legislative and executive powers. National govern-
ment could not legislate on matters which fell outside its competence.®

Because of this decision, the Structures Act was amended in 1999.%* According to

the amendment Act, section 5 of the Structures Act was repealed and section 4 was

amended and now states the following:®?

* The Demarcation Board must
(a) apply the criteria set out in section 2 of the Act and determine whether an area

must have a single category A municipality or municipalities of both category
CandB

(b) determine the boundaries of the area in terms of the Demarcation Act.®

% The Executive Council (WC) case supra fn 52 at paras 59, 65 and 66.

> |bid paras 72 and 73 at 694-695.

% The Constitution s 155(6).

*  The Constitution s 155(5).

% |bid paras 82 and 83 at 696-697.

61 See the Local Government: Municipal Structures Amendment Act 58 of 1999.

62 Refer to the Municipal Structures Amendment Act s 4(1) and (2).

63 According to the Constitution, national legislation must establish criteria and procedures for
the determination of municipal boundaries by an independent authority. See the Constitution
s 155(3)(b). In compliance with this constitutional obligation, the national legislature has enacted the
Local Government: Municipal Demarcation Act 27 of 1998, in terms of which the Municipal Demar-
cation Board was established by the Act s 2 to function as the independent authority required by the
Constitution.
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» The Demarcation Board may determine that an area must have a category A
municipality only after consultation with the minister responsible for local govern-
ment, the MEC for local government in the province concerned and SALGA.% It
must be pointed out that the Demarcation Board does not need the minister’s or
the MEC’s or SALGA’s concurrence with its decision. The Structures Act requires
the board to make its determination only after consultation.®® The Demarcation
Board must therefore consult with the other parties, but it is not obliged to follow
their advice.®®

10.3.3 Parts of category C areas in which category B municipalities are not

viable

The Structures Act further determines that if a part of an area that must have both

category C and B municipalities is declared a district management area, that part

does not have a category B municipality.®” A district management area is an area
that is part of a district municipality, but which has no local municipality for that area
and is subsequently governed by that relevant district municipality alone.®® Although
the Constitution requires that municipalities be established for the whole of the terri-
tory of the Republic,®® some areas are not viable and not in need of a local municipal
institution for various reasons. To accommodate such areas, the Structures Act pro-
vides for the establishment of district management areas which are to fall under the
control of a district municipality. Strictly speaking the district management area is
therefore not without a local government for that area and should not be inconsistent
with the obligation set out in section 151 of the Constitution. However, district man-
agement areas may be declared by the Demarcation Board only after consultation
with the minister and the MEC for local government in the province concerned. Dis-

trict management areas should be declared only if the establishment of a category

64 SALGA is the South African Local Government Association, an association that is recognised

in terms of the Organised Local Government Act 52 of 1997 s 2(1)(a). See the definition of SALGA
in the Structures Act as well as in ch 8 above.

5 Own emphasis added.

66 If the Act had referred to the term in consultation with it would have required the parties to
concur with the final determination. See also Rautenbach and Malherbe (1999) 212-216.

" Refer to the Structures Act s 6(1).

68 See the definition of district management area as set out in the Structures Act s 1.

% The Constitution s 151(1).
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B’ municipality in a particular area will not be conducive to the fulfilment of the ob-
jects of such a municipality, as is required in section 24 of the Demarcation Act.”*
After consulting with the minister and relevant MEC for local government in the
province concerned, the Demarcation Board may also withdraw a declaration of an
area as a district management area. If such a declaration of a district management
area is withdrawn, the MEC for local government must either establish a new local
municipality for that area in terms of section 12 of the Structures Act or include that
area within the jurisdiction of another local municipality in terms of section 17 of the
Structures Act, in accordance with any boundary determinations or re-determinations
received from the Demarcation Board and with effect from the date of the next elec-
tions of municipal councils.
10.3.4 Special provisions for cross-boundary municipalities
Apart from the three categories of municipality mentioned above, the Constitution also
provides for the establishment of so-called “cross-boundary municipalities”.”® Cross-
boundary municipalities are municipalities that have been established across provin-
cial boundaries. The Constitution states that if the criteria envisaged in subsection
155(3)(b), which is to be found in the Demarcation Act,”* cannot be fulfilled without a
municipal boundary’s extending across a provincial boundary, the particular munici-
pal boundary may be determined across the provincial boundary, but only (i) with the
concurrence of the provinces concerned and (ii) after the respective provincial ex-
ecutives have been authorised by national legislation to establish a municipality in
that municipal area. In this regard and subject to subsection 155(5), national legisla-
tion may provide for the establishment in that area of a municipality of a type agreed
to between the provinces concerned. The mentioned national legislation may also
provide a framework for the exercise of provincial executive authority in that area

and for the re-determination of municipal boundaries where one of the provinces

70
71

Local Council.

See the Structures Act s 6(2), read together with the Demarcation Act s 24. When the Demar-
cation Board determines a municipal boundary, its objective must be to establish an area that would
enable the municipality to fulfil its constitutional and other legislative obligations.

2 See the Structures Act s 6(3)(a)—(b).

& See the Constitution s 155(6A). Note that at the time of going to press Parliament was con-
sidering an amendment to the Constitution which could result in a deletion of s 155(6A). If the
amendment is approved, all cross-boundary municipalities will fall away. Refer to the Constitution
Twelfth Amendment Bill 2005.

™ See the Demarcation Act s 24.
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concerned withdraws its support of a municipal boundary as has been determined by

the Demarcation Board.”

In compliance with the constitutional requirements, the Municipal Structures Act

specifically addresses the further aspects regarding cross-boundary municipalities. "®

According to the Act and if the Demarcation Board has demarcated a municipal area

across a provincial boundary with the concurrence of the legislatures of the prov-

inces involved, the relevant MECs for local government in those provinces must,

subject to the authorisation of an Act of parliament, do the following:”’

Establish in that area, in accordance with section 12 of the Structures Act, a mu-
nicipality of a type mentioned in section 8, 9 or 10 as agreed to between the pro-
vincial legislatures concerned.
Exercise their executive authority in terms of the Structures Act and any other
legislation jointly with regard to that municipality, except when the provincial gov-
ernments concerned have entered into an agreement which provides for an alter-
native arrangement envisaged in subsection 90(3) of the Structures Act. The
subsection states that the governments of the provinces concerned may enter into
an agreement providing for an arrangement which may include:

(&) The exercise of their executive authority with regard to that municipality or in
that municipal area by functionaries of one of those provincial governments on
a delegation or agency basis.

(b) The provision of financial and other assistance to the municipality.

(c) The suspension of all or any legislation of the one province and the application
of all or any of the other province’s legislation in that municipal area. It is im-
portant to note that an agreement that provides for the application of one prov-
ince’s legislation in a municipal area that falls in another province is
enforceable only if the provincial legislature of that other province has passed

legislation that provides or allows for such application.’®

Lastly, it is also confirmed that if a provincial legislature no longer supports the con-

tinuation of a cross-boundary municipality and subsequently passes a resolution

calling for the disestablishment of that municipality, the Demarcation Board must re-

> See the Constitution s 155(6A)(b)(i)—(iii).

®  Refer to the Structures Act s 90(1).

" Both the Demarcation Act and the Structures Act.
®  See the Structures Act s 90(4).
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determine the boundaries of that municipal area in such a way that no boundary
extends across a provincial boundary.”®

In further compliance with, and to give effect to, section 155(6A) of the Constitu-
tion, national government passed the Local Government: Cross-Boundary Munici-
palities Act®® in 2000, whereby affected provincial executives are authorised to
establish cross-boundary municipalities and to provide for the re-determination of the
boundaries of such municipalities under certain circumstances. The preamble of the
Act states that this Act was enacted by parliament because the Demarcation Board
indicated the desirability for certain municipal boundaries to extend across provincial
boundaries and because national legislation must authorise the respective provincial
executives to establish a municipality within a municipal area that extends across a
provincial boundary. According to the Act, the MECs in the provinces indicated in the
annexed schedule to the Act are authorised to establish cross-boundary municipali-
ties as set out in the schedule.?

Provision is also made for the re-determination of boundaries of cross-border mu-
nicipalities, which may be re-determined under circumstances other than those pro-
vided for in section 90(5) of the Structures Act only if the legislatures of the provinces
involved so concur and if the re-determination is authorised by national legislation.®?
In light of the above it is submitted that any re-determination of the boundaries of a
cross-boundary municipality must be done in terms of section 90(5) of the Structures
Act, unless section 2 of the Cross-boundary Municipalities Act is complied with. In
compliance with the requirement that national legislation must authorise the re-
determination of the boundaries of cross-boundary municipalities, national govern-
ment enacted the re-determination of the Boundaries of Cross-boundary Municipali-
ties Act in 2000.%

10.4 Systems and types of municipal government
10.4.1 Why different types of municipality are created
Apart from defining the different categories of municipality, the Structures Act also

defines the different types of municipality that may be established within each cate-

" See the Structures Act s 90(5).
8 29 of 2000.

8 See the Cross-boundary Act s 1.
8 see the Cross-boundary Act s 2.
% 69 of 2000.
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gory. This provision is in compliance with the constitutional obligations.®* The provi-
sion of different types of municipality places emphasis on the fact that not all munici-
pal councils are the same and that different ways should be open to municipal
councils whereby they can organise themselves to perform their powers and duties
effectively. Some flexibility is thus needed to establish the different types of munici-
pality that should be the most effective and efficient in particular circumstances.

There is no standard way to organise all municipal councils, and the provision of

different municipal types should afford most municipalities the opportunity to estab-

lish the system that will be most effective for specific local needs.

10.4.2 The different systems of municipal government

Many different types of municipality can be established within the new local govern-

ment structure. Each municipal type is made up of a combination of five specific

systems of municipal government. Before a municipal type is established, therefore,
one must identify and examine the different systems of municipal government that
have been created, in order to combine them into specific municipal types. In this
regard, five different systems of municipal government must be distinguished.®
According to the Structures Act, the different types of municipality that may be es-
tablished within each category of municipality are defined in accordance with five
different systems of municipal government or combinations of such systems. It is not
mandatory that the different systems be combined to form a particular type. In some
instances an individual system can also be used to establish a specific type of mu-
nicipality, as long as it is one of the five executive systems.?® These systems are:

» A collective executive system, which allows for the exercise of executive authority
through an executive committee. Executive leadership of the municipality is collec-
tively vested in the executive committee.

* A mayoral executive system, which allows for the exercise of executive authority
through an executive mayor. Executive leadership of the municipality is vested in
the mayor, who is assisted by a mayoral committee.

* A plenary executive system, which limits the exercise of executive authority to the

municipal council itself.

8 The Constitution s 155(2) requires national legislation to define the different types of munici-

5aI|ty.

o The different systems of municipal government are explained in the Structures Act s 7.

Such types are identified in the Structures Act ss 8, 9 and 10.
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* A sub-council participatory system, which allows for delegated powers to be exer-
cised by sub-councils that are established for/in parts of the municipality.

* A ward participatory system, which allows for matters of local concern within the
different wards of a particular municipality to be dealt with by the specific commit-
tee that has been established for such wards.

A closer investigation of the different systems of municipal government as mentioned

above reveals a clear and important distinction between the different systems. Some

systems are called “executive systems”, while others are “participatory systems”. In
this regard, it must be remembered firstly that every municipal council has certain
executive powers and duties which also allow for the exercise of certain legislative
powers.®” The Constitution further specifically vests both executive and legislative
authority of a municipality in its Municipal Council.®® This vesting of powers in the

Municipal Council has very important implications for the different systems and types

of municipality. The executive system of government describes the structure through

which that government exercises its executive powers and performs its executive

duties. Thus the municipal executive system describes the structure through which a

particular municipal council must exercise its executive authority. As mentioned

above, the Structures Act provides for three systems of executive local government,
and it goes without saying that every municipal government must be based on one of
the three systems.®

In addition to the three executive systems, the Structures Act also provides for two
so-called “participatory systems” of municipal government. The provision of the two
participatory systems aims to ensure and enhance public participation within the
formal executive functioning of municipalities and also to provide for more account-
able democratic local governance. The two participatory systems cannot function on
their own, however, and must be combined with one of the three executive systems.

Various combinations of the executive systems and participatory systems are possi-

87 According to the Constitution s 156(1) and (2), a municipality has executive authority in re-

spect of, and the right to administer the local government matters listed in, Part B of Schs 4 and 5 of
the Constitution, as well as in respect of any other matter assigned to it by national or provincial
legislation. A municipality may make and administer by-laws for the effective administration of the
matters, which it has the right to administer and thus exercise executive authority over.

8 Refer to s 151(2) of the Constitution.

89 If a council were not based on one of the three executive systems of local government, it
could not exercise its executive powers and duties and could therefore not operate as a local gov-
ernment.
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ble. In some instances certain executive systems will function on their own, while in
other cases they will be combined with one or even both the participatory systems.®
The type of municipality that has been established can be determined according to
the particular executive municipal system or combination of executive systems with
one or both of the participatory systems. In order to determine the best executive
system or combination of systems for a particular municipality, each of the systems
should be explained briefly.
10.4.2.1 The collective executive system
In a collective executive system, the municipal council elects an Executive Commit-
tee from among the members of the council and then delegates some of the coun-
cil's executive responsibilities to that executive committee. The executive committee
is then empowered to take decisions on matters that fall within its delegated powers
and is thus vested with executive leadership responsibilities for that municipality.
Most municipal councils existing before the December 2000 local government elec-
tions™ established executive committees to increase the efficiency of their decision-
making processes. In essence, the establishment of a separate executive structure
enables a small group of councillors who have been elected to the executive commit-
tee to deal with the day-to-day business of running the municipality. Without a
smaller executive structure, the whole council would be required to meet every time
a decision is to be taken. In instances where a municipal council is very large or has
many decisions to contemplate, the taking of decisions in plenary would result in a
slow decision-making process. A collective executive system with an executive
committee should be much more effective and efficient to ensure a more speedy
decision-reaching process. The Structures Act specifically provides for the internal
structuring and functioning of executive committees, the features of which will be
discussed in later chapters of this work.

It is important to note that in the collective executive system the relevant council
delegates certain powers to the whole executive committee and not to any individual
member of that committee. This therefore means that the executive committee must

exercise its powers collectively as a unit, and no individual person can take decisions

90
91

See the Structures Act ss 8, 9 and 10.

The date on which the final phase of the restructuring process commenced and municipalities
embarked on a new vision and system of democratic and developmental local government.

% See the Structures Act ch 4 Part 1.
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on behalf of the committee. The collective or team approach is often regarded as
one of the key strengths of the collective executive system. The committee has the
benefit of being able to draw on the collective experiences and insights of all the
members of the committee. The particular system also ensures that proper checks
and balances occur in terms of executive decision making. Because no member can
take decisions individually, there is a far smaller chance that decisions will be taken
in a biased or self-interested manner. Lastly, the collective approach is also benefi-
cial to facilitate problem solving, as it may generate innovative solutions which indi-
vidual members may not have thought of on their own.*® Suffice it to say that in
instances where a municipal council is very large or has a wide range of responsibili-
ties, such a council should consider the delegation of some of its executive powers
to a smaller group of councillors in order to facilitate fast and effective decision mak-
ing.

10.4.2.2 The mayoral executive system

In a mayoral executive system, the exercise of executive authority is provided for
through an executive mayor.** The executive leadership of the municipality is thus
vested in the executive mayor in his or her personal capacity and not in a collective
committee, as is the case in a collective executive system. However, the executive
mayor may be assisted by a so-called “mayoral committee”.

In a mayoral executive system, a municipal council elects one member of that
council as the executive mayor and then delegates certain executive powers and
duties to that person. If this is approved by the MEC for local government of the
province concerned, the municipal council may also elect a deputy executive mayor.
The specific details of the mayoral executive system is specifically explained in the
Structures Act, and this will be discussed in full detail in some of the chapters that
follow. %

As was mentioned above, the mayoral executive system differs from the collective
executive system in two important ways:

* In the mayoral executive system the relevant municipal council delegates execu-

tive powers and duties to an individual councillor: the executive mayor. In the col

% Refer to the LGIS no 2 “Types of Municipalities” (1999) at 10-11.
% See the Structures Act s 7(b).
% See the Structures Act ch 4 Part 2.
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lective executive system the municipal council delegates executive powers to the
whole executive committee. Although in certain instances an executive mayor
must appoint a mayoral committee and may delegate responsibilities to the mem-
bers of the mayoral committee, the executive mayor still remains accountable and
responsible to the municipal council for all the powers and duties allocated to him
or her.%

* In the mayoral executive system the mayoral committee is appointed by the ex-
ecutive mayor. In a collective executive system the executive committee is elected
by the municipal council on a proportional basis.

A closer investigation of the two executive systems mentioned above reveals several

advantages of having a mayoral executive system. Some of these advantages are:

* The election of an individual executive leader puts a “face” in local government.
Many local residents do not know who is responsible for governing a specific mu-
nicipal area. Local government is often experienced as a faceless bureaucratic in-
stitution. It is not always clear who is accountable for the final decisions and
political leadership of a municipal council. In this regard, an executive mayor gives
a human face to local government and thereby makes it easier for ordinary resi-
dents to relate to the particular leadership of their local area. More certainty is
provided to residents as to where final accountability and responsibilities are
vested.

» A mayoral executive system should also provide for decisive leadership and rapid
decision-making processes. Such positive attributes are particularly useful in lar-

ger and more complex municipalities. On the international front, many “interna-
tional” cities such as London and New York are moving to a mayoral executive
system of municipal governance.®” Many such large metropolitan cities are often
home to a diversity of strong local, national and international interests. In dealing
effectively with such issues, a charismatic and respected executive mayor can
play an important role in inspiring business confidence, attracting foreign invest-
ment and building strong relationships between the local municipality and com-
munity interest groups.®

% Refer to the Structures Act s 60(1)(a).

See LGIS no 2 “Types of Municipalities” (1999) at 16.
A good example in this regard is the significant role the mayor of New York, mayor Juliani,
played after the 11th of September 2001 terrorist attacks on the USA. His executive leadership not

continued on next page
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* The mayoral executive system can sometimes also have positive advantages in
rural jurisdictions with large geographical areas. In cases where councillors have
to travel long distances to attend committee or council meetings, the election of an
executive mayor could minimise the need for the council or a committee to meet
and provide for faster and more effective decision making.

10.4.2.3 The plenary executive system

The plenary executive system is often regarded as the simplest system of municipal

government. In a plenary system, the executive powers are exercised by a full meet-

ing of the municipal council.”® The municipal council takes all executive decisions
regarding the business of the municipality and is also responsible as a council in
general for the political guidance and leadership. According to the provisions in the

Structures Act, a plenary executive system limits the exercise of executive authority

to the municipal council itself.'® A municipal council that has established a plenary

executive system may thus not delegate its executive responsibilities to any individ-

ual councillor or to any of its committees.'®* Similar to all other municipal councils, a

municipal council with a plenary executive system must also elect one of its mem-

bers as a chairperson of that council. Such a chairperson is also called a mayor.*%?

Plenary executive systems are best suited to small municipal councils or to councils

that have only a limited range of powers and responsibilities. A municipal council that

has a small number of councillors should be able to reach decisions quickly and
effectively by discussing and debating such issues in a plenary session of that coun-
cil.

10.4.2.4 The two participatory systems

The three executive systems of municipal government described above should en-

able effective and efficient decision making in local government. Each municipal

council must have one of these executive systems to ensure that it can exercise its

only mobilised the local community but also received national and international praise for the man-
ner in which the situation was dealt with.

% The word plenary means “full” or “complete”.

10 see the Structures Act s 7(c).

191 In this regard one should distinguish between the delegation of executive authority and the
general authority to delegate powers or functions. It is submitted that the Structures Act in this re-
gard does not prohibit the general authority to delegate powers or functions, but that the Act con-
firms that in a plenary executive system it is the council in full, and not a specific person or smaller
committee, that bears the brunt of final executive responsibility.

192 gSee LGIS no 2 “Types of Municipalities” (1999) at 9.
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executive authority. It is also very important, however, for municipalities to ensure
that residents and community interest groups are able and motivated to participate in
the municipal decision-making processes. As institutions that are regarded as ser-
vice providers from the cradle to the grave, local governments form the sphere of
government which interacts directly with the ordinary residents, and community in-
volvement must be encouraged.’®® In order to provide for structured community
participation, the new local government structure provides that the different executive
systems can be combined with either of the two participatory systems, namely the
ward participatory system and the sub-council participatory system.'®* It is submitted
that community participation in the matters of local government will be enhanced
through these two participatory systems.

(a) The ward participatory system

The ward participatory system of municipal government allows for the establishment
of ward committees within the municipal jurisdiction in order to facilitate community
participation in local matters. Ward committees have no original powers, as their
powers and functions are delegated to them by the metro or local councils. They act
as advisory committees with the aim of insuring and facilitating community participa-
tion, and as such they provide for a structural channel of communication, a local
point of access to the municipal government and a foundation of accountability of
municipal councillors. Apart from their role of enhancing community participation, the
ward committees should also improve communication between the local municipal
council and the local community. Through this communication system a municipal
council should be able to identify community needs quickly and accordingly fine-tune
its municipal policies and programmes to accommodate local circumstances and
needs.

Most municipal areas were divided into wards for the purposes of the local gov-
ernment elections that took place during December 2000 and the elections that are
to be held in the future.*® In a ward participatory system, matters of local concern
are addressed by the various committees that are established in the wards. These
committees allow residents a direct voice in the governance of their neighbourhoods.

193 sSee the objects of Local Government set out in the Constitution s 152(1)(a)-(e).

194 The Structures Act S 7(d) and (e).
1951t should be noted that where a municipal council has less than seven members, there will be
no wards demarcated for that council.
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Participatory democracy is enhanced through a system that provides a vehicle for
local communities to make their views and needs known to the municipal council.
Because wards have a wide range of needs and interests, the Structures Act makes
specific provision for the diversities of different areas to be represented in the rele-
vant ward committees.*®

If a municipal council decides to have ward committees, it must establish a ward
committee for each ward in that municipality. Each ward committee consists of the
councillor who represents that ward and a maximum of 10 other people from within
the ward area.*®” It should be noted that ward committee members participate in the
ward committee on a voluntary basis and are not remunerated for their involvement.
When ward committees are managed and controlled properly, they should play a
significant role in the enhancement of community participation in local government
affairs.
(b) The sub-council participatory system
In order to enhance democratic participation further and also to enable a decentralised
form of municipal management in usually large metropolitan areas, the new local gov-
ernment system provides for t