A critique of the superior courts judicial selection mechanisms in Africa: The
case of Mozambique, South Africa and Zimbabwe.

by

GIFT MANYATERA

Submitted in fulfillment of the requirements for the degree

LLD

In the Faculty of Law,
University of Pretoria

18 March 2015

Supervisor: Prof. C.M FOMBAD
i

Annexure G

University of Pretoria

Declaration of originality

This document must be signed and submitted with every
essay, report, project, assignment, mini-dissertation, dissertation and/or thesis

Full names of student: GIFT MANYATERA

Student number: 12287777
Declaration
1. I

understand what plagiarism is and am aware of the University’s policy in this regard.

2. I

declare that this thesis is my own original work. Where other people’s work has been used (either
from a printed source, Internet or any other source), this has been properly acknowledged and
referenced in accordance with departmental requirements.

3. I

have not used work previously produced by another student or any other person to hand in as
my own.

4. I

have not allowed, and will not allow, anyone to copy my work with the intention of passing it off as
his or her own work.

Signature of student:....……………………………………………………………………………......

Signature of supervisor:………………......…………………………………………………………..

ii

ACKNOWLEDGEMENTS
I would like to take this opportunity to thank the people who in one way or
another influenced the successful completion of this work. I begin by extending a
note of appreciation to Prof C.M Fombad for his unwavering commitment in
supervising the thesis. Without his guidance, this work would not have become a
reality. I also thank Prof F Viljoen for his mentoring role at the beginning of the
study and for nudging me on. I also thank colleagues in academia for the useful
comments which were critical in formulating the study. A special thanks to Paulo
Nhancale for making the field work in Mozambique a success. Further, I want to
thank all the respondents in all three countries who dedicated time to give their
insights on the study topic. Finally, I extend a special note of appreciation to
OSISA for the funding which made this study possible.

iii

DEDICATION
I dedicate this masterpiece to my family which was always a pillar of support and
inspiration. Thank you mum for always believing. A special thank you to two
amazing ladies, Fadzi and Sithembile for the friendship and for being there
always. To Tyrese, Gift jnr, Takudzwa, Primrose, Tinodaishe, Tanatswa, you guys
are the best and this work must further inspire you to greater heights.

iv

ABSTRACT
The effectiveness of legal institutions is of paramount importance in consolidating democratic ethos
especially in Africa’s emerging democracies. In order to promote democratic governance, it is critical
that the judiciary be constituted in a manner which facilitates the personal and decisional independence
of the judges. This thesis examines the superior court judicial selection mechanisms in Mozambique,
South Africa and Zimbabwe. As a critical element of an independent judiciary, the comparative
examination of judicial selection processes in all three countries enables useful lessons on how each
country can further enhance the prospects for politically independent and efficient judiciaries.
The thesis begins by analyzing the judicial independence concept focusing on its theoretical foundations,
how it is measured and the analysis of its different elements. To put the judicial selection mechanisms
into perspective, an analysis of the leading judicial selection systems which have influenced countries
across the civil and common law divide is undertaken. An important observation emanating from these
discussions relates to the indeterminate nature of the judicial independence concept. It is hardly
surprising therefore that countries utilize a variety of judicial selection mechanisms which basically
reflect the different conceptions of judicial independence. In order to put the study into context, the
thesis makes a comparative assessment of the politico-economic and legal contexts in all three
countries. Significantly, critical points of convergence and divergence emerge in this assessment, the
most obvious being the dominance of former liberation movements in the political landscape in all three
countries. The thesis argues for clear constitutional and legislative frameworks governing superior court
judicial appointments as well as the constitutional entrenchment of Judicial Appointment Commissions
in all three countries. Important observations are made in respect of critical JAC aspects such as the JAC
status, composition and appointment of members, and the procedures utilized in judicial selection.
These observations are underpinned by feedback from stakeholders in the justice delivery system in
each polity. The thesis identifies the criteria for judicial selection as a significant source of the
controversy that bedevils superior court judicial appointments. The study critiques this aspect which is
put into perspective in the Supreme Court judicial appointments case studies. The thesis observes that
all three systems of judicial selection are grappling, albeit in different degrees, with balancing judicial
independence and accountability in the selection of superior court judges. While the study concedes
that politicians are unavoidable in the judicial selection process, it however argues for a clear boundary
of political influence in the process. The study further proposes practical recommendations which
address the identified gaps/weaknesses in each polity. These suggestions are informed by experiences in
v

all three comparators, as well as lessons learnt from emerging global trends in superior court judicial
selection. Overall, the study makes a case for a law reform agenda in all three countries. It is further
argued that the adoption of the study’s recommendations will enhance the prospects for politically
independent and efficient judiciaries in Mozambique, South Africa and Zimbabwe. Notwithstanding this,
the study’s findings are also useful in other countries as well, especially new democracies in Africa which
are still grappling with this key ingredient of judicial independence.
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CHAPTER I
INTRODUCTION
There is a global consensus that the mechanisms of judicial selection are a critical element of an
independent judiciary in modern day constitutional democracies. This study critically examines
the superior court judicial selection processes in Mozambique, South Africa and Zimbabwe. 1
Significantly, a comparative examination necessarily reviews the judicial selection processes
with a view to addressing identified gaps and/or weaknesses in all three countries. In the
judicial selection discourse in emerging democracies in Africa generally, a comparative study of
this nature has a useful contribution to make in further enhancing the prospects for politically
independent and efficient judiciaries in each polity.
This chapter introduces the study. It begins by providing the background to the study focusing
on preliminary matters such as the problem statement and the central research questions
which the study seeks to answer. Thereafter, the significance of the study discussion is followed
by an analysis of the study’s methodological aspects. A discussion of the study’s limitations
leads to an overview of the key issues addressed in all chapters which concludes the chapter.
1.1 Background to the study
The effectiveness of legal institutions in Africa is of paramount importance to legal scholars,
academics, politicians and policy makers, and one such key institution is the judiciary. 2 Recent
studies have suggested that countries which wish to grow economically should be concerned
with the rule of law and the effectiveness of their legal institutions. 3 An effective and
1

In this study, the term ‘superior courts’ refers to courts with the same or higher status than the High Court in the
case of South Africa and Zimbabwe, and the Court of Appeal in the case of Mozambique.
2

See Joireman, ‘Inherited legal systems and effective rule of law: Africa and the colonial legacy’ 2001, Journal of
Modern African Studies, 39, 4, 571. See also Malleson; Russell, ‘’Appointing Judges In An Age Of Judicial Power:
Critical Perspectives From Around The World’’ 2006, Toronto; Buffalo: University of Toronto Press.
3

See Joireman, 2001 Journal of Modern African Studies, 39, 4, 571. In general, economic theory supports the idea
that judicial independence facilitates economic growth. Nevertheless, judicial independence is not necessary to
investment. See Klerman, ‘Legal Infrastructure, Judicial Independence, and Economic Development’ 2007, Global
Business & Development Law Journal, 19, 427-434. See also Feld; Voigt, ‘Economic Growth and Judicial

1

independent judiciary assures a better human rights record and the entrenchment of
democratic tenets in a polity.4 Further, judicial independence seeks to ensure the freedom of
judges to administer justice impartially without any fear or favour.5 Most theories of judicial
independence place a great deal of emphasis on judicial selection systems as a key element of
judicial independence.6 However, identifying the qualities of a good judge is not only an
‘illusory task but a daunting one’ for policymakers and those responsible for making judicial
appointments.7 It is therefore critical that the mechanisms of judicial selection aspire to
produce candidates who can enhance the effectiveness and independence of the judiciary.
Significantly, current ‘constitutional developments in Africa in relation to judicial independence
continue to be influenced by Western constitutional models.’8 The American, British and French
Independence: Cross Country Evidence Using A New Set Of Indicators’ CESIFO Working paper No. 906 available at
www.CESifo.de accessed on 2/08/15.
4

See Fombad, ‘Challenges to constitutionalism and constitutional rights in Africa and the enabling role of political
parties: Lessons and perspectives from Southern Africa’ 2007, The American Journal of Comparative Law, 55, 1, 10.
According to Fombad, ‘an independent judiciary can be defined as one that is free to render justice on all issues of
substantial legal and constitutional importance, fairly, impartially, in accordance with the law, without threat, fear
of reprisal, intimidation or any other undue influence or consideration’.
5

See generally Russell; O'Brien, ‘’Judicial Independence in the Age of Democracy: Critical Perspectives from Around
the World’’ 2001, Charlottesville: University Press of Virginia. See also Akkas, ‘Appointment of judges: A key issue
of judicial independence’ 2004 Bond Law Review, 16, 2, 200; Mcdonald; Kong, ‘Judicial Independence As A
Constitutional Virtue’ in “The Oxford Handbook Of Comparative Constitutional Law”, 2012, Oxford University
Press, 832.
6

See generally Russell; O'Brien, 2001, Charlottesville: University Press of Virginia.

7

See www.dgru.uct.ac.za/usr/dgru/downloads/Judicial SelectionOct2010, a report by Advocate Susannah Cowen
commissioned by the DGRU, University of Cape Town accessed on 4/05/12. Furthermore, Chief Justice Mohamed
in an address to the International Commission of Jurists in Cape Town on 21 July 1998 remarked as follows:
‘Society is … entitled to demand from judges fidelity to those qualities in the judicial temper which legitimize the
exercise of judicial power. Many and subtle are the qualities which define that temper. Conspicuous among them
are scholarship, experience, dignity, rationality, courage, forensic skill, capacity for articulation, diligence,
intellectual integrity and energy. More difficult to articulate but arguably even more crucial to that temper, is that
quality called wisdom, enriched as it must be by a substantial measure of humility and by and instinctive moral
ability to distinguish right from wrong and sometimes the more agonizing ability to weigh two rights or two wrongs
against each other which comes from the consciousness of our own imperfection.’
8

See Fombad, ‘A preliminary assessment of the prospects for judicial independence in post-1990 African
constitutions’ 2007, Public Law, 2, 236.

2

constitutional models provide illuminating examples of the divergent approaches to the issue of
checks and balances in judicial appointments.9

Emerging democracies in Africa are grappling with the expectations concomitant with a
democratic state. Judiciaries in Africa are under the spotlight as they have to satisfy the
expectations of societies which had been oppressed for a long time. These expectations are
unavoidable. The end of colonial rule brought with it the promise and prospects for good
governance and emerging new states which subscribed to democratic tenets. The role of the
judiciary in strengthening democracy and the appointment of independent-minded judges
according to the constitution is therefore critical in post-colonial African countries.10 The
necessity for judiciaries which are independent from the political actors, and which are
effective in promoting and upholding the fundamental rights of citizens, and the rule of law is
apparent.

It must be underscored that judicial selection systems have several implications for the rule of
law, especially if one has regard to the issues of judicial tenure. A system of appointing judges
for life for example, has far reaching implications on the rule of law if the judges so appointed
are unmeritorious or partisan.11 Further, there is an incentive on the part of the political players
to influence the judicial selection processes or to have a compliant judiciary which dances to
the whims of the executive even when not expected to do so. When politicians serve as the
‘final appointing authorities, obtaining some partisan political advantage remains the primary
motivation’ for particular judicial appointments.12 Also of utmost importance are extra-legal

9

See Madhuku, ‘The appointment process of judges in Zimbabwe and its implications for the administration of
justice’ 2006, SAPR/PL, 21, 346.
10

See www.sabar.co.zw/law-journals/2010/december volume 023 no 3, 43 accessed on 10 April 2012.

11

See also discussions on the US judicial selection systems in Chapter 2 of this study.

12

See Volcansek, ‘Exporting the Missouri Plan: Judicial Appointment Commissions’ 2009, Missouri Law Review, 74,
785.

3

mechanisms such as the political culture in a polity which act as a buffer against partisan
political interests in the selection of judges.

Several regional and international instruments highlight the importance of an independent
judiciary in modern day governance systems. Article 26 of the African Charter of Human and
Peoples Rights states that, ‘State parties to the present Charter shall have the duty to
guarantee the independence of the courts and shall allow the establishment and improvement
of appropriate national institutions entrusted with the promotion and protection of the rights
and freedoms guaranteed by the present Charter.’13 The same ideals are also echoed in Article
10 of the Universal Declaration of Human Rights, 1948; and the UN Basic Principles on the
Independence of the Judiciary which focus on six critical areas including the qualification,
selection and training of judges.14 Notwithstanding this, ‘the struggle for judicial independence
is occurring not only in the transitional democracies in Africa’ but throughout the world as
polities seek to entrench democratic tenets in their governance systems. 15 This is hardly
surprising because judicial independence as a concept has never been adequately spelt out. 16 In
relation to judicial appointments, the ‘question in each case becomes one of the extent to
which the judicial selection process has sufficient checks and balances against purely political
appointments’.17

This study focuses on one key element of an independent judiciary, that is, superior court
judicial selection mechanisms in Mozambique, South Africa and Zimbabwe. The main challenge

13

Mozambique, South Africa and Zimbabwe are State Parties to the African Charter on Human and Peoples’ Rights.

14

Principle 10 of the UN Principles provides that the judicial appointment process must inspire public confidence.
There are other guidelines such as the Latimer House Guidelines and the Bangalore Principles.
15

See Fombad, ‘A preliminary assessment of the prospects for judicial independence in post -1990 African
constitutions’ 2007, Public Law, 2, 233.
16

Ibid.

17

See Madhuku, ‘Constitutional protection of the independence of the judiciary: A survey of the position in
Southern Africa’ 2002, Journal of African Law, 4, 234.

4

in ensuring judicial independence at the superior court level in all three countries is with
regards to the selection of the judges which is often unregulated by the constitution or statute
resulting in unfettered discretion being conferred on the appointing authority. 18 A comparative
enquiry of the judicial selection processes in these three countries will not only highlight the
similarities and differences in all three countries. It will go further and explore the explanations
for the convergences and divergences, as well as proffering suggestions for creating judicial
selection systems which guarantee effective and politically independent judiciaries. The choice
of countries/comparators to include in this study has been informed by two critical factors.
First, all three countries are in the same sub-region and share more or less the same colonial
experiences. Second, South Africa and Zimbabwe have legal systems based on the Roman
Dutch legal tradition with a lot of English law influences. By way of contrast, Mozambique’s
legal system is based on the civil law tradition inherited from the Portuguese. The inclusion of
Mozambique into the analyses is important as it sheds light on the factors at play in a different
legal tradition.

The juxtaposition of two legal systems with a similar context on one hand, with one with a
dissimilar context can only make this comparative analysis richer and more meaningful.19 The
overall objective is to draw important lessons from each jurisdiction’s experiences. In this
respect, one has to be mindful of the fact that the countries under study have experienced
different legal and constitutional transformations, which have had a tremendous influence on
their judicial selection processes. As one scholar aptly observed, ‘the similarity of the
experiences that African countries have gone through from colonialism and its aftermath…
means that they can learn from each other’s experiences.’20

18

Observation from external review of the study.

19

See Dannemann, ‘Comparative Law: Study of Similarities or Differences?’ in Reimann; Zimmermann, “The Oxford
Handbook of Comparative Law’’ Oxford University Press, 411.
20

See Fombad, ‘African Bills of Rights in Comparative Perspective’ 2011, Fundamina , 17, 1 , 40.

5

The study focuses on the ordinary and specialized superior courts in all three countries since
most of the controversy relating to judicial selection have been generated by appointments to
these courts.21 Further, all three countries have in one form or another constitutionally
proclaimed the independent role of the judiciary. Whilst constitutional prescriptions alone are
not enough to guarantee the independence of the judiciary, a ‘constitutionally entrenched
independent judiciary is a necessary precondition to functional and substantive judicial
independence.’22 This comparative study therefore seeks to determine the extent to which the
constitutionally entrenched judicial appointment frameworks in each polity have fostered the
prospects for the independence and effectiveness of the judiciary. It proceeds under the
assumption that the South African judicial appointment framework offers better prospects for
enhancing the independence and effectiveness of the judiciary compared to Mozambique and
Zimbabwe. However, this assumption which is based on the available literature on the topic,
will be tested in the following discussions.23

It is critical at this juncture to provide a brief overview of the judicial selection processes in all
three countries. The post-independence South African judicial selection mechanisms are a
marked departure from the pre 1994 judicial selection procedures. According to Du Bois, a new

21

This study will focus on the Constitutional Courts, Supreme Courts, High Courts, Court of Appeal, Administrative
Courts, Competition Appeal Court, Electoral Courts, Labour Courts, Land Claims Court and the Fiscal Appeals Court.
22

See Fombad, 2007 The American Journal of Comparative Law, 55, 1, 10.

23

See generally Murray, 'Who chooses Constitutional Court judges?' 1999, South African Law Journal, 116, 865; Du
Bois, ‘Judicial Selection in Post-Apartheid South Africa’ in Malleson; Russell, “Appointing Judges in An Age of
Judicial Power, Critical Perspectives from Around the World” 2007, University of Toronto Press, 280; Fombad,
‘Constitutional Reforms and Constitutionalism in Africa: Reflections on some Current Challenges and Future
Prospects’ 2011, Buffalo Law Review, 1061; Madhuku, ‘The Appointment Process of Judges in Zimbabwe and its
Implications for the Administration of Justice’ 2006, SAPL, 21, 345; Madhuku, ‘Constitutional Protection of the
Independence of the Judiciary: A Survey of the Position in Southern Africa’ 2002, Journal of African Law, 4, 234;
Matyszak, ‘Creating a Compliant Judiciary in Zimbabwe’ in Malleson; Russell, “Appointing Judges in an Age of
Judicial Power, Critical Perspectives from Around the World” 2006, University of Toronto Press, 334; Santos,
Trindade; Meneses, ‘Law and Justice in a Multicultural Society’ 2006, CODESRIA; Santos, ‘The Heterogeneous State
and Legal Pluralism in Mozambique’ 2006, Law and Society Review, 40, 1, 55; Trindade; Pedroso, ‘The Judicial
System: Structure, Legal Education and Legal Training’ in Santos; Trindade; Meneses, “Law and Justice in a
Multicultural Society. The Case of Mozambique” 2006, CODESRIA, 114.

6

process of judicial appointments was considered necessary in order to guarantee an
independent and accountable bench whose ‘demographic profile and jurisprudential
orientation’ would be aligned to the transformed constitutional order.24 The South African
Constitution emphasizes the importance of an independent judiciary in section 165. 25 Section
174 provides for the judicial appointment criteria.26 In terms of this section, the judicial
appointment process is predicated on three key constitutional criteria namely, an appropriate
qualification, the appointee must be a fit and proper person and racial and gender composition
considerations.27 A detailed critique of this criteria follows in Chapter 5 of the study.

Considering the apartheid history of colonial South Africa, the judicial selection framework as
constitutionally entrenched was intended to strengthen democracy, the rule of law and the
protection of fundamental rights.28 The constitutional dispensation ushered in 1994 was meant
to provide a point of departure from the apartheid regime’s judicial selection system which was
controlled by the executive.29 Under apartheid, the criteria for judicial selection was shrouded
in secrecy and political factors played a key role in determining appointment and promotion.30
Any meaningful analysis of the judicial selection framework in South Africa necessarily focuses
24

See Du Bois, ‘Judicial selection in post-Apartheid South Africa’ in Malleson; Russell, 2007, University of Toronto
Press, 280.
25

Section 165(2) of the South African Constitution states that the courts are independent and subject only to the
Constitution and the law, which they must apply impartially and without fear, favour or prejudice. The Constitution
further obliges organs of state to assist and protect the courts to ensure the independence, impartiality, dignity,
accessibility and effectiveness of the courts.
26

Section 174(1) of the South African Constitution provides as follows, ‘Any appropriately qualified woman or man
who is a fit and proper person may be appointed as a judicial officer. Any person appointed to the Constitutional
Court must also be a South African citizen.’
27

According to Du Bois at 293, several texts are critical of representivity as an aim in judicial appointments fearing
that it might result in a dilution of the quality of the judiciary through the implementation of a quota system.
28

Ibid.

29

Ibid.

30

See Wesson; Du Plessis, ‘Fifteen years on: Central issues relating to the Transformation of the South African
judiciary’ 2008, South African Journal on Human Rights, 24, 188.

7

on the role of the executive in the judicial selection process, and the Judicial Appointment
Commission’s (JAC)31 selection criteria and processes.32 The South African Constitutional Court
underscored the role of the JAC in Re Certification of the Constitution33 as providing a ‘broadly
based selection panel for appointments to the judiciary and providing checks and balances to
the power of the executive to make such appointments’.34

A common criticism of the judicial selection process in South Africa is that there is little
transparency in respect of the criteria used for selection.35 It has also been observed that the
President and the JAC should make their selection criteria known and subject to public
scrutiny.36 Openness about the judicial selection criteria enables a principled public debate
about the adequacy of the criteria used thereby enhancing the prospects for meritorious
judicial appointments.37 The need for constitutional clarity is all the more compelling especially
considering the significant representation of politicians on the JAC.38 There has even been
criticism that the JAC is ‘overloaded with politicians and subject to lobbying influences that

31

In this study, any references to the Judicial Appointment Commission unless the context clearly indicates
otherwise should be taken to refer to the Judicial Council in Mozambique and the Judicial Service Commissions in
South Africa and Zimbabwe.
32

Section 178 of the South African constitution provides for the composition and function of the Judicial Service
Commission. See also Judicial Service Commission Act 9/94. See also
www.dgru.uct.ac.za/usr/dgru/downloads/Judicial SelectionOct2010 , a report by Advocate Susannah Cowen
commissioned by the DGRU, University of Cape Town at 10 accessed on 4/05/12.
33

1996 (4) SA 744 (CC).

34

See Cowen available at www.dgru.uct.ac.za/usr/dgru/downloads/Judicial SelectionOct2010 accessed on
4/05/12.
35

This is so despite the JAC having published supplementary criteria on judicial appointments.

36

See www.dgru.uct.ac.za/usr/dgru/downloads/Judicial SelectionOct2010 , a report by Advocate Susannah Cowen
commissioned by the DGRU, University of Cape Town at 7 accessed on 4/05/12.
37

Ibid. The JAC has been criticized for allegedly focusing more on race than merit when making judicial
appointments.
38

See note 33 above at 13.
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candidates and the public know nothing about.’39 According to Sir Sidney Kentridge QC, the JAC
while having made important strides, it still ‘had not been rigorous enough in ensuring that
legal knowledge and experience accompany the other qualities needed for judicial
transformation’.40 Furthermore, the appointment of acting judges in South Africa is another
cause for concern as too much leeway is given to the executive over these appointments. 41

Moving on to Mozambique, since attaining independence from Portugal in 1975, Mozambique
has experienced significant constitutional transformations. This transformative epoch is
characterized by two constitutional revisions, the first in 1990 and the second in 2004. 42 An
important point to note is the attempt by the 2004 constitutional revision to re-organize the
judiciary as a separate branch of state.43 The Mozambican Constitution proclaims the
independence of the judiciary in Article 217. It also provides for the appointment of members
of the Constitutional Council,44 the Supreme Court45 and Administrative Court judges.46 A
peculiarity of the Mozambican legal system relates to the dual system of professional judges
and elected magistrates with separate selection systems.47

39

See Du Bois, 2007 University of Toronto Press, 290.

40

See Kentridge, ‘The Highest Court: Selecting The Judges’ 2003, Cambridge Law Journal, 62,1, 69.

41

Section 175 of the South African Constitution states that ‘the President may appoint a woman or a man to be an
acting judge of the Constitutional Court if there is a vacancy or if a judge is absent. The appointment must be made
on the recommendation of the cabinet member responsible for the administration of justice acting with the
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The selection of professional judges in Mozambique is regulated by three key legislative
instruments namely, the Statute of Judges of the Judicial Courts, the Organic Law of the Judicial
Courts and the 2004 Constitution.48 Further, there are two separate commissions which play
critical roles in the selection processes of professional judges, that is, the Superior Council of
the Judiciary,49 and the Superior Council of the Administrative Judiciary.50 It is important to note
that the functioning of these commissions is regulated by subsidiary legislation. As one scholar
observed, ‘the scope for judicial independence is quite diminished in Mozambique because the
relevant constitutional provisions are very narrow in scope, vague in formulation and many
details of the critical determinants of judicial independence are reserved for regulation by
ordinary laws’.51
A peculiarity of the Mozambican judicial selection process relates to the role of Parliament in
the appointments of the President, and Vice President of the Supreme Court, the President of
the Administrative Court and the President of the Constitutional Court.52 Taking into account
the civil law tradition of Mozambique and its political context, the possibility of executive
overreach in judicial appointments remains a strong possibility which will be explored in the
following discussions.
By contrast, Zimbabwe has a relatively new Constitution which proclaims the independence of
the judiciary in section 164. Since attaining independence in 1980, Zimbabwe has had one
significant constitutional revision exercise in 2013.53 Prior to 2013, several constitutional
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amendments had been effected which were mainly driven by the executive. Furthermore,
these amendments were largely piecemeal reforms which were targeted mainly at the bill of
rights.54 A new Constitution was promulgated in 2013 which marks a clear departure from the
former Lancaster House Constitution insofar as the mechanisms of judicial selection are
concerned. Under the former constitution, the President appointed judges ‘after consultation
with the JAC. Further, Parliament was to be notified in the event that any appointment was not
consistent with the JAC recommendations.55 Nevertheless, the critical aspect of this selection
process was that it was based on secret soundings by the Ministry of Justice.56 In fact, only
candidates acceptable to the government were proposed to the JAC for its consideration. 57

It is apparent that the executive had an unfettered discretion in the selection of superior court
judges.58 The constitutionally entrenched JAC which played more of a rubberstamping role, was
overtly weak in checking executive excesses in judicial selection. As Saller observed, the
appointment of superior court judges in Zimbabwe under the former constitution was exposed
to significant political interference.59 For example, the appointment of Chief Justice Chidyausiku
in 2001 who was then a High Court judge at the expense of more senior judges created a huge
public furore.60 It is hardly surprising therefore that the mechanisms of judicial selection were
targeted for reform in the constitution revision exercise. The 2013 Constitution provides for a
new superior court judicial appointment process in section 180. It is important to note also that
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See Nherere, ‘How can a bill of rights be protected against undesirable erosion and amendment?’ 1995, Legal
Forum, 7, 2, 41.
55

See section 84(2) of the Lancaster House Constitution.

56

See Matyszak, 334.

57

Ibid.

58

See section 84 of the Lancaster House Constitution.

59

See Saller, “The Judicial Institution in Zimbabwe” 2004, Siber Ink, 18.

60

See the report of the IBA Zimbabwe mission in 2001 available at
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the new process had been tested only once in both the Supreme Court and High Court by the
end of 2014.61

It is apparent that the construction of ‘meritocracy’ in judicial selection is of fundamental
importance in all three jurisdictions. What attributes should a judicial appointee possess in
order to be considered meritorious for judicial appointment? Some studies have even gone to
the extent of suggesting that ‘merit’ is a constructed idea, not an objective fact and that judicial
appointments based on merit are largely mythical.62 Notwithstanding this, these matters are
critical issues which this comparative study seeks to explore from the Mozambican, South
African and Zimbabwean experiences.
All three countries have constitutionally entrenched Judicial Appointment Commissions which
play varying roles in the judicial selection process. Recent studies have shown that JACs are a
more acceptable method of guarding against purely political appointments.63 Also, it has been
suggested that the ‘virtues of judicial appointment commissions lie in their apolitical
character.’64 However, persistent controversy in South Africa for example, have shown that the
involvement of a judicial appointment commission ‘does not eliminate suspicions that
professional accomplishment plays second fiddle to political objectives’ in the selection
process.65 The JAC’s selection procedures are therefore critical as a safeguard against purely
political appointments. Equally important is the status of the JAC within the constitutional
matrix as well as its composition and appointment of its membership. The importance of these
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conducted from the 26th to the 29th November, 2014.
62

See Thomas, ‘Judicial diversity in the UK and other jurisdictions: A review of research, policies and practices’,
November 2005 available at www.ucl.ac.uk/laws/socio-legal/documents/review accessed on 17/04/12.
63

See generally Akkas, ‘Appointment of Judges: A Key Issue of Judicial Independence’ 2004, Bond Law Review,
16,2, 200; Mahomed, ‘The Independence of the Judiciary’1998, South African Law Journal, 115, 658.
64

See Volcansek, 2009 Missouri Law Review, 74, 786.

65

See Du Bois, 2007 University of Toronto Press, 292.
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aspects become more apparent learning from the experiences of the Zimbabwean JAC under
the former constitution.
Further, it must be underscored that it is not the aim of this study to prescribe uniformity or a
judicial straitjacket in all three countries. Significantly, there are no blue-prints in comparative
law. In fact, countries utilize a wide range of judicial selection mechanisms which basically
reflect their different conceptions of judicial independence.66
1.2 Problem statement
Constitutional theory has long established that the process of appointing judges is an important
element in promoting the independence of the judiciary.67 The necessity for an independent
judiciary selected on merit is of paramount importance in the African constitutional terrain,
which is increasingly characterized by the judicialization of politics and other breaches of the
fundamental rights of citizens. Consequently, the process through which the superior judiciary
is constituted is critical in the realization of a politically independent and efficient judiciary. It is
apparent that there has been persistent controversy relating to meritocracy in superior court
judicial appointments in Mozambique, South Africa and Zimbabwe.68 Furthermore, perceptions
abound that partisan interests play a significant role in the selection of key judicial personnel in
all three countries.69 Given this context, the superior court judicial selection mechanisms in all
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three countries are deserving of critical interrogation. Due to these persistent problems
bedeviling the selection of superior court judges in all three countries, a comparative analysis
provides useful lessons on how each country’s judicial selection process can further enhance
the independence and effectiveness of the judiciary.

1.3 Research question
The central research question which this study seeks to answer is:


How can the judicial selection processes in Mozambique, South Africa and Zimbabwe
best enhance the prospects for independent and effective judiciaries?

The central question which this study attempts to answer will also require a determination of
the following subsidiary questions;


What historical and contextual factors have influenced the current judicial selection
systems in all three countries?



What are the real and potential threats posed by the current judicial selection processes
to the independence and effectiveness of the judiciary?



To what extent is the theory relating to judicial selection processes consistent with the
actual state practices in all three countries?



To what extent have judicial appointment commissions been effective in promoting
openness and transparency in the selection process?



To what extent are the judicial selection processes in all three countries consistent with
emerging global trends?

1.4 Significance of study
The mechanisms of judicial selection are important in modern day constitutional democracies
as they have a huge bearing on whether or not the judiciary is independent. In fact, judicial
selection processes are one of the key barometers for determining the prospects for judicial
14

independence in a polity. Given such a context, this comparative study is important in several
respects.
The study seeks to reconcile the theory and practice relating to judicial selection processes in all
three countries. This is necessary considering the gaps that often open between the theory and
practice in judicial selection procedures.70 Possible explanations for any convergences and
divergences are explored, as well as lessons to be learnt from each country’s experiences with
this key ingredient of judicial independence. Extrapolating from the above point, the study
hopes to contribute to the understanding of different approaches adopted by different African
countries in the judicial appointments context.71
A comparative study of this nature also enables a cross systemic pollination of ideas about how
all three countries can strengthen their institutions. Invariably, institutions such as the judiciary
are strengthened by learning from the experiences of countries which share more or less the
same historical background.72 Reviewing how different countries have shaped their judicial
selection processes provides valuable lessons for appointing authorities, policy makers, judges,
lawyers and academics.73 In this respect, the study explores practical ways in which all three
countries can better enhance the prospects for independent and effective judiciaries through
their judicial selection systems.
Further, the study seeks to lay out an agenda for the reform of the superior court judicial
selection processes in all three countries particularly in relation to JACs. A ‘comparative analysis
has a useful contribution to make in informing’ the direction of reform in this critical element of
an independent judiciary.74 As Malleson observed, very little comparative analysis of the forms,
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functions and effectiveness of JACs has been done generally.75 Consequently, the comparative
study hopes to contribute to the current scholarship on judicial appointments which remain a
critical element of an independent judiciary.

1.5 Methodology
While essentially desktop based, the study relies on a combination of comparative law
methodologies. Generally, comparative constitutional law methodologies can be delineated
into five classes, namely the classificatory, historical, normative, functional and contextual
approaches.76 The main comparative law methodology adopted in this study is the functional
approach, which was utilized in the assessment of the independence and effectiveness of the
superior court judicial selection processes in all three countries. The functional approach
involves identifying an institution and analyzing “whether in fact the constitutional institution
or doctrine believed to perform a valid function does so, or may analyze whether and how that
function is performed elsewhere.”77 The functional comparison adopted in this study also
utilized the detailed case study analysis approach of a specific superior court judicial selection
process in all three countries.78 The data for the case studies was collected from multiple
sources of evidence such as primary and secondary data sources, interviews with key
stakeholders in the justice delivery system, and direct observations. The objective of this
approach was to garner critical insights into the theory and actual state practice relating to
superior court judicial appointments.
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The study also utilized the historical and contextual approaches which are important in that
they traced the evolution of the judicial selection mechanisms in each polity.79 These
approaches are critical considering that all three countries have experienced different pre and
post-independence constitutional developments. Consequently, these developments impacted
on each country’s superior court judicial selection process.
Furthermore, the study’s findings are also predicated on the outcomes of a questionnaire which
was administered in all three countries.80 The questionnaire was administered to 24
respondents who are key stakeholders in the justice delivery system, such as members of the
judiciary, the legal profession, legal academia, Ministry of Justice officials, and civil society
practitioners. Further, interviews with stakeholders in the justice delivery system
complemented the data obtained through the questionnaires. Critically, the feedback from
respondents in all three countries was integrated into the analysis of each country’s judicial
selection system. Notwithstanding the above, it is important to note that the data collection
focused mainly on stakeholders in the justice delivery system. The rationale for this approach
relates to the complexity of the nature of the questions posed which required in-depth
knowledge of the legislative framework as well as the current debates surrounding superior
court judicial appointments in each country. In any event, most of the judicial nominees
emanate from the targeted respondents such that interviewing them provided critical insights
into the judicial selection practices in all three countries.
1.6 Limitations
Comparative constitutional law studies have traditionally been bedeviled with the challenges of
“time and resources, limitations of language and contextual understanding.” 81 In relation to this
study, it was anticipated that there will be some factors that could be potential but not fatal
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limitations.82 First, the topic under study is considered a ‘politically sensitive’ subject especially
in Mozambique and Zimbabwe and difficulties were anticipated in collecting primary data such
as JAC interview transcripts which were critical for the case studies. Second, a language barrier
was also anticipated in carrying out in-country research in Mozambique which uses Portuguese
as the official language.
The potential limitations identified above were however mitigated. The failure to get interview
transcripts in Mozambique did not impact on the study as key members of the JAC were
interviewed by the researcher. Interviews with key stakeholders in the judicial appointment
process remedied any gaps occasioned by the unavailability of JAC interview transcripts. With
respect to Zimbabwe, the researcher observed the JAC interviews and this addressed the
unavailability of JAC transcripts which were an integral part of the case study analyses. Further,
the language barrier with respect to Mozambique was remedied by the use of a translator.
Importantly, most of the respondents interviewed were conversant in English, a fact which
greatly assisted in the data collection exercise.
1.7 Chapter overview
This study is divided into seven chapters. Chapter One introduces the study by highlighting
preliminary aspects such as the background to the study, problem statement, research
questions, significance of study, methodology and research limitations.
Chapter Two discusses the concept of judicial independence as well as its theoretical
justifications. It analyzes the various elements of judicial independence generally including the
judicial selection systems which are the focus of this study. The chapter further gives an
overview of the leading judicial selection systems, that is, the American, British and French
systems including other typologies of judicial selection systems in use across the world.
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Chapter Three discusses the historical, politico-economic and legal developments in each of the
three jurisdictions, the objective being to put the superior court judicial selection mechanisms
in their proper historical contexts. The Chapter further examines the evolution of legal systems
in all three countries in the context of judicial selection mechanisms.
Chapter Four examines the judicial selection mechanisms in all three countries. First, the focus
of this examination is on the constitutional and legislative frameworks governing superior court
judicial appointments. Second, the examination focuses on the assessment of the JAC status,
composition and appointment of members, and the commission procedures. The Chapter
concludes with an evaluation of the above aspects in all three countries, in light of emerging
global trends.
Chapter Five examines the judicial selection criteria in the ordinary and specialized superior
courts. The Chapter further discusses acting judicial appointments as a corollary to the judicial
selection criteria. The Chapter concludes by an assessment of emerging trends in judicial
selection criteria in all three countries.
Chapter Six analyses case studies of specific Supreme Court judicial selection processes in all
three countries. The Chapter examines these case studies from the beginning of the selection
process right up to the final judicial appointments. It ends with an assessment of the judicial
selection practices in all three countries.
Chapter Seven concludes the study by giving a summary of issues discussed in the study as well
as providing suggested recommendations and areas for further research.
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CHAPTER II
JUDICIAL INDEPENDENCE IN PERSPECTIVE
2.1 Introduction
An independent judiciary is a sine qua non of a democratic state.83 Indeed, the independence of
the judiciary has grown to be seen as a fundamental element of constitutionalism84 in modern
day liberal democracies.85 Constitutional law theories often highlight the importance of an
independent judiciary as a key element of the separation of powers and the rule of law
paradigms. However, there is ‘little agreement on just what this condition of judicial
independence is or what kind or how much judicial independence is required’.86 The exact
meaning of the concept of judicial independence87 has evoked a lot of debate in constitutional
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law discourse.88 While acknowledging the divergent views on the meaning of judicial
independence, an independent judiciary can be defined as one that ensures that judges
adjudicate matters in a fair and impartial manner uninfluenced by external factors. It
necessarily follows that judges must be insulated from all external factors not relevant to the
case, and must perform their adjudicative functions free from ‘considerations relating to their
own self-interest or the interest of the body that appointed them.’89
It is hardly surprising that judicial independence as a concept has taken centre stage in public
policy discussions around the world.90 This is due partly to the powers of the courts to strike
down legislation on the grounds of unconstitutionality which has led to what is commonly
referred to as the ‘countermajoritarian dilemma.’91 An independent judiciary entails two
things.92 First, there must be in existence the institutional independence of the judiciary from
the other branches of government. Second, the decisional independence of the members of the
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judiciary. The decisional independence of the judges has two basic elements,93 that is,
substantive independence and personal independence.94
An independent judiciary remains one of the three pillars of limited government which
complements the principles of separation of powers and the rule of law. 95 The rule of law as a
constitutional concept can only have meaning in a polity which has a judiciary whose members
are insulated from internal and external influences or pressures. Due to the importance of an
independent judiciary in modern day governance systems, several regional and international
instruments trumpet the basic standards expected of an independent judiciary. However, none
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of these instruments define an independent judiciary but merely outline the elements
constitutive of it.96
The same indeterminacy is reflected on the African constitutional law terrain. Article 26 97 of the
African Charter provides for an independent judiciary but falls short in giving a definition.98 It is
hardly surprising that a definition was omitted considering the daunting task of prescribing a
universal definition at the regional level taking into account the divergent approaches to judicial
independence in Africa.99 Similarly, the constitutions of most African countries including those
of Mozambique, South Africa and Zimbabwe proclaim the independent role of the judiciary.100
It is however apparent that judicial independence is conceived differently and these differences
emanate from a variety of sources including the underpinning historical contexts and political
cultures in each jurisdiction.101
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This chapter is organized as follows. It begins with an examination of the concept of judicial
independence generally, focusing on what it is, its theoretical underpinnings and how it can be
assessed. This is followed by an analysis of the different elements of judicial independence
which are generally regarded as constitutive of an independent judiciary. An overview of the
three leading judicial selection systems in the world, namely the American, British and the
French judicial selection systems follows thereafter. Such an overview is necessary considering
that these leading systems have in one way or another influenced the development of judicial
selection systems in Mozambique, South Africa and Zimbabwe. A discussion of other typologies
of judicial selection systems across the world leads to the conclusion of this chapter.
2.2 Theoretical justifications for judicial independence
As noted earlier, the concept of judicial independence has been the subject of intense scholarly
scrutiny.102 Various schools of thought have explored the theoretical justifications for the
existence of an independent judiciary in a liberal democratic state. The moot point is
determining the rationale for judicial independence. The various theories can broadly be
categorized under the separation of powers, rule of law and ‘delegative’ theories which explain
the rationale for politicians in promoting judicial independence.103 Attempts have been made to
provide the rationale for judicial independence at both the regional and international level. The
2003 Vienna Declaration on the Role of Judges attempts to capture the justification for an
independent judiciary in the following terms;
“An independent judiciary can best articulate and activate the normative framework for
the protection of human rights. In doing so judges also act as catalysts for law reform
and social change, defending the constitution, establishing norms and contributing to
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the progress towards the full enjoyment of human rights and sustainable human
development. Judges also have a crucial role in balancing the requirements of defending
society against invidious types of crime…”104
Apparently, the rationale for the existence of an independent judiciary is deeply rooted in the
separation of powers and the rule of law paradigms. The importance of not vesting
governmental functions in any one body was recognized in the 1789 French Declaration of the
Rights of Man and of the Citizen.105 The political ramifications of the separation of powers
concept were underscored by James Madison. Madison observed that, ‘the accumulation of all
powers, legislative, executive and judiciary, in the same hands, whether of one, a few, or many,
and whether hereditary, self-appointed, or elective, may justly be pronounced the very
definition of tyranny.’106
Most of the written constitutions of many countries in different parts of the world make an
attempt to clearly delineate the functions of the three organs of government.107 Such
constitutional prescription of the doctrine reinforces the importance and necessity of the
principle as a bulwark of democracy. In a modern day liberal democracy, checks and balances
are inherent in the governance structures.108 These checks and balances entail that none of the
three organs of state becomes a law unto itself thereby endangering the rights and welfare of
citizens. Thus, the separation of powers principle has two important functions. First, it guards
against the ‘abuse of public power through the concentration of power.’109 Second, it promotes
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governmental efficiency by assigning specific functions to a government body which has the
expertise and the time to attend to those specific functions.110
Several African countries have made attempts to constitutionally prescribe the mandate of the
executive, the legislature and the judiciary.111 In a study on constitutionalism in Francophone
and Anglophone Africa, one scholar observed that ‘post-1990 constitutions in Africa generally
provide for a separation of powers’ thereby enhancing the prospects for constitutionalism and
democratic governance.112 Whilst the formulation of the separation of powers doctrine has
evolved over time, it remains a bedrock of an independent judiciary. The extent to which any
country subscribes to the separation of powers principle is a matter of conjecture, to be
gleaned from the prevailing political environment.
Closely intertwined with the separation of powers concept is the rule of law as opposed to rule
by law.113 The rule of law concept is a critical element of constitutionalism in modern day liberal
democracies.114 Several studies have propounded the rule of law theory. It basically provides
that an independent judiciary is an essential element of the rule of law concept ‘which secures
property rights and guarantees the enforcement of contracts.’115 According to Dicey’s
conception of the rule of law, the supremacy of the law is paramount in the same way as no
man is above the law.116 Governmental functions must be exercised in accordance with
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stipulated laws and such exercise of power within the confines of the law necessarily
discourages tyranny and arbitrary use of power by those in authority. 117 This is pertinent
considering that authoritarian regimes give a semblance of ruling ‘within’ the law. The rule of
law thus assures ‘standards of accountability’ in any democratic dispensation.118
A government which respects and upholds the rule of law will necessarily assure a better
human rights record for its citizens.119 A genuinely independent judiciary promotes a culture of
legality that necessitates respect for the rule of law.120 It has been suggested that ‘judicial
independence does not automatically lead to respect for the rule of law or to economic
progress.’121 Instead, the rule of law thrives on a number of factors such as the nature of the
political regime.122 Without an independent judiciary which upholds the rule of law, individual
rights are consequently put at risk.123 Significantly, ‘most of the new democracies have relied
heavily on the judiciary to realize the rule of law.’124

subject to the ordinary law and the constitution is the result of decisions of the ordinary courts in relation to the
rights of individuals.
117

See Shivute, ‘The Rule of Law in Sub-Saharan Africa- An Overview’ in N Horn & A Bosl (eds) “Human rights and
the rule of law in Namibia” 2009, 225. See also Ajibola; Van Zyl, “The judiciary in Africa” (1998)eds.
118

See Finn, ‘The Rule of Law and Judicial Independence in Newly Democratic Regimes’ 2004, The Good Society,
13, 3, 12.
119

See also Bellamy, ‘The Rule of Law and the Separation of Powers’ 2004ed, 254; Salzberger, ‘A Positive Analysis
of the Doctrine of Separation of Powers, or: Why Do We Have an Independent Judiciary?’ 1993, International
Review of Law and Economics, 13, 340-379.
120

See Fombad, ‘Some Perspectives On The Prospects For Judicial Independence In Post-1990 African
Constitutions’ 2001-2003, Denning Law Journal 16, 17.41.
121

See Helmke; Rosenbluth, ‘Regimes and the Rule of Law: Judicial Independence in Comparative Perspective’
2009, Annual Review of Political Science, 12, 347-8. See also Mcdonald; Kong, 845.
122

See Helmke; Rosenbluth, 2009 Annual Review of Political Science, 12, 347.

123

See Finn, ‘The Rule of Law and Judicial Independence in Newly Democratic Regimes’ 2004, The Good Society,
13, 3, 12.
124

Ibid.

27

Delegative theorists have also put forward their own justifications for the existence of an
independent judiciary. Lands and Posner have suggested an economic theory of an
independent judiciary.125 They propose an ‘interest group theory of government’ in which
different groups compete for favourable legislation.126 The price is determined by the value of
legislative protection to the group.127 The judiciary is an essential component because of its
powers of judicial review and its ability to interpret legislation in conformity with the views of
the dominant group.128 Thus, the dominant group would be willing to pay the highest price for
an independent judiciary which would protect its interests. Accordingly, an independent
judiciary is of value to political actors and ‘judges themselves are incentivized by self-interest to
enforce legislative bargains and not to interpret legislation in ways that reflect the preferences
of shifting legislative majorities.’129 The main weakness of this theory is that it assumes that
judges do not opt for their own preferences in interpreting legislation.130
Closely linked to this theory is the political insurance justification for the existence of an
independent judiciary.131 According to this theory, ‘constitutional designers are motivated by
their own short term interests rather than by the long term interests of their societies.’132
Accordingly, there are no incentives to create an independent judiciary where one party
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dominates.133 Where there are several political parties with more or less the same political
influence, ‘the party in power will anticipate the possibility of political reversal and will
introduce institutions that limit the powers of subsequent majorities.’134 One such institution is
an independent judiciary which acts as a buffer against the excesses of whichever party is in
power.135
Furthermore, delegative theorists explain the existence of an independent judiciary as a
consequence of blame shifting by politicians.136 The main argument of the proposition is that
politicians opt for an independent judiciary which shoulders the blame for unpopular decisions.
In this respect, the executive initiates populist policies leaving the courts with the onerous task
of reversals thereby shielding the executive, and the legislature from a public backlash. A
variant of this theory suggests that an independent judiciary is useful to the legislature as it
keeps the executive organs of the state in check by ensuring that executive organs do not
deviate from the legislative intent.137 Notwithstanding this, the main weakness of this theory is
that it fails in parliamentary systems which have a more unified political leadership.138
It is apparent that the variation in theories highlight the lack of consensus on the rationale for
the existence of an independent judiciary. It would appear that no theory of an independent
judiciary has so far provided an exhaustive explanation for its existence. From its theoretical
underpinnings, it is hardly surprising that judicial independence as a concept has never been
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fully established and is thus conceived differently in several jurisdictions.139 While the
differences in conception may persist, the important lesson for Africa is that the constitutional
entrenchment of an independent judiciary ‘signifies a clear pre-commitment to certain
minimum standards’ in promoting democratic consolidation.140 Invariably, politicians bear the
responsibility of ‘formulating and creating a culture of judicial independence’ which goes a long
way in safeguarding the rule of law and the rights of citizens.141
In light of the above theoretical background for an independent judiciary, it is important at this
juncture to analyse how judicial independence is assessed.
2.3 Assessing judicial independence
Whilst acknowledging the importance of judicial independence as a bulwark of democracy, it
still remains unsettled as to the formula for determining or measuring the independence of the
judiciary in a polity. This indeterminacy can be ascribed to the elusive nature of the concept of
judicial independence itself. The difficulty attaching to measuring judicial independence was
aptly underscored by Stephenson.142 Stephenson observed that most attempts to measure
judicial independence in different countries have been unsuccessful due to several factors.
These factors include the difficulties of data collection and of “combining the different
elements of judicial independence into a composite index.”143 Nevertheless, several toolkits
have been crafted with the objective of aiding in the measurement of the extent to which a
country upholds the independence of the judiciary.
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A survey of recent literature on the topic shows that there are two broad categories of
assessing judicial independence, that is, de facto and de jure measures.144 De facto measures
are based purely on subjective assessments whereas de jure measures focus on ‘constitutional
provisions that regulate institutional relationships.’145 Further, it has been suggested that
judicial independence can be measured through an analysis of court decisions overturning
government decisions, nationalizations, and court decisions after an election.146 These three
factors put together serve as a useful tool in assessing the degree of independence of the
courts.147
In spite of the above arguments, it must be noted that these propositions have their own
weaknesses. These weaknesses emanate from the diverse political cultures across the world
which makes an empirical study on judicial independence a mammoth task. Even if such a study
was to be carried out, some scholars question whether such a study on judicial independence
would serve any useful purpose at all.148 Furthermore, formal and institutional guarantees of
judicial independence are not an end in themselves. Breaches of the key elements of judicial
independence have occurred in countries which have formally entrenched judicial
independence in their respective constitutions.149
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Notwithstanding the above criticism, studies on state adherence to judicial independence are
important insofar as they determine the prospects for an independent and effective judiciary in
a polity. In fact, countries with independent judiciaries capable of upholding the rule of law
have better economic prospects as they are necessarily better poised to attract investment
opportunities.150
2.4 Analysis of the different elements of judicial independence
This section explores the basic elements constitutive of an independent judiciary in a liberal
democratic state. Various regional and international instruments have been crafted which
provide the key elements constitutive of an independent judiciary. However, it must be pointed
out that these instruments are merely guidelines and are therefore not binding on any state.
Nevertheless, it appears that the basic elements of judicial independence enunciated in these
instruments have come to be accepted as a form of ‘soft’ law.
The basic elements constitutive of an independent judiciary have been canvassed by several
regional and international instruments such as the African Charter, the UN Basic Principles on
the Independence of the Judiciary, the Latimer House Guidelines, the Bangalore Principles on
Judicial Conduct and the Mt. Scopus Standards of Judicial Independence. 151 It must be noted
that these guidelines are not prescriptive. They are an attempt to formulate minimum
standards which can guide countries in their formulation of policies that serve to enhance the
prospects for an independent judiciary. Emerging democracies undertaking judicial reform have
in one way or another had their reform processes influenced by these basic elements. The
above regional and international instruments point to the following as the basic elements of an
independent judiciary;
(i) institutional independence,
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(ii) the judges must have security of tenure,
(iii) the process of appointing judges must be free from political patronage,
(iv) the judiciary must be financially autonomous, and
(v) the judges must have some degree of accountability.
A discussion of these basic elements follows.
2.4.1 Institutional independence
The institutional autonomy of the judiciary is a critical element of an independent judiciary.
Institutional autonomy entails that the independence of the judiciary must specifically be
entrenched in the constitution or some other laws.152 Judicial autonomy encompasses
principles such as the impartiality of the judiciary, and vesting adjudicative functions exclusively
in the judiciary. The importance of the judiciary’s institutional autonomy is underscored in
Principle 1 of the UN Basic Principles on the Independence of the Judiciary. Principle 1 states
that;
‘The independence of the judiciary shall be guaranteed by the State and enshrined in the
Constitution or the law of the country. It is the duty of all governmental and other institutions to
respect and observe the independence of the judiciary.’
Whilst constitutional prescriptions are not enough in themselves to guarantee the
independence of the judiciary,153 they are an important step in ensuring that the other organs
of state respect the judiciary as a separate institution. The constitutional entrenchment of
provisions on judicial independence has ‘both legal and political value.’ 154 This enables the
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defense of the judiciary’s independence against internal and external threats such as pressure
from politicians, the legal profession as well as pressure from members of the judiciary itself.155
This necessarily entails that judges must be free to adjudicate matters according to the law and
their conscience without any fear of reprisals.
The impartiality of the judiciary during the whole adjudication process is critical for the
institutional autonomy of the judiciary. For example, Principle 2 of the UN Basic Principles
states that;
‘The judiciary shall decide matters before them impartially, on the basis of facts and in
accordance with the law, without any restrictions, improper influences, inducements, pressures,
threats or interferences, direct or indirect, from any quarter or for any reason.’
This entails that justice must not only be done but it must objectively be seen to be done. Thus,
judges must free themselves from all external influences and even from internal influences
within their own ranks. In this respect, the Bangalore Principles of Judicial Conduct give detailed
guidelines in relation to judges maintaining impartiality in judicial proceedings.156
As a corollary to judges impartiality, Principle 3 of the UN Basic Principles states that the
judiciary shall have jurisdiction over all cases of a judicial nature. The independence of the
judiciary can only have real meaning if judicial functions are vested exclusively in the judiciary.
Failure to do so can have the adverse effect of allowing politicians to create quasi judicial
bodies thereby circumventing the courts.157 In Zimbabwe for example, courts were stripped of
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the jurisdiction to determine the constitutionality of land acquisitions by the government.158
The Zimbabwean experience clearly shows that vesting judicial power in politicians is
problematic and prone to abuse.159
At the regional level, several countries in Africa have in one form or another constitutionally
entrenched the independent role of the judiciary in their governance systems. The
constitutional entrenchment of judicial independence is evident in Anglophone, Francophone
and in Lusophone African countries.160 For example, the Constitution of South Africa goes much
further than most Anglophone African countries in giving a detailed account of the judiciary’s
institutional autonomy.161 By way of contrast, the Constitutions of Francophone African
countries subordinate the judiciary to the executive. This is due to the fact that most of these
countries have constitutions which are basically clones of the French Gaullist model. This model
is rooted in the general distrust of the judiciary and does not recognize the judiciary as a
separate and equal organ of state. For example, Article 127 of the Benin Constitution proclaims
the President as the guarantor of the independence of the judiciary. It is clear that such
provisions are meant to send a strong message that the judiciary is subordinate to the
executive arm of government.162
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2.4.2 Security of tenure
The security of tenure for members of the judiciary is generally ‘regarded as a sine qua non of
judicial independence.’163 The importance of security of tenure for the judicial office has been
underscored in several regional and international instruments on judicial independence.164
Most of these instruments on judicial independence seem to point to three features which
guarantee security of tenure. These are the tenure of judicial office, constitutionally entrenched
grounds of removal, and the due process of removal and discipline. These features are intended
to insulate judges from undue external and internal pressure. Due to the importance of the
judiciary in the adjudication process, and taking into account that judges sometimes rule
against the central government, the failure to provide safeguards for the judicial office can have
detrimental consequences. If judges can be removed from office on flimsy grounds, the whole
administration of justice is consequently jeopardized.
2.4.2.1 Security of judicial office
The security of judicial office is guaranteed in two ways. For example, Principle 12 of the UN
Basic Principles states that:
‘Judges, whether appointed or elected, shall have guaranteed tenure until a mandatory
retirement age or the expiry of their term of office, where such exists.’
It is submitted that judicial tenure is at best guaranteed when judges are appointed for life or
appointed for a fixed term. It remains unsettled as to which of the two mechanisms best
163
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guarantees judicial tenure with pros and cons attaching to each method. However, a recent
study in transitional countries established that ‘judges without life tenure comply more with
government preference than life tenured judges.’165
It is apparent that countries utilize a variety of tenure systems and within these systems,
variations occur depending on the level of court concerned. The diversity of tenure systems is
therefore indicative of the different conceptions of judicial independence. The diversity of
tenure systems is also evident on the African terrain. For example, Francophone countries
typically follow a career judiciary which guarantees life tenure while Anglophone countries have
a non-career system with wide variations depending on each particular system.166
2.4.2.2 Removal from office
The removal of judges from office is a critical component of security of tenure. Regardless of
the merits that may attach to a system of judicial appointment, its value is diminished if the
political authorities can easily remove judges from office.167 Russell opines that “judicial
independence is less at risk at the front end of the personnel process- the appointing end- if
there is a strong system of judicial tenure at the back end- the removal end.”168 Once appointed
into office, judges must perform their duties fully conscious that whatever decisions they
render will not impact on their judicial tenure. In any event, judges can perform better when
they are not worried about the security of their tenure. It is hardly surprising therefore that
much scholarly attention has been given to the mechanisms of removing judges from office.169
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Similarly, several regional and international instruments also specifically address the grounds
for removal of judges from office.170
The constitutional entrenchment of the grounds of removal is critical as it promotes
transparency since judges can only be removed from office on clearly laid down grounds.
Delegating removal grounds to ordinary legislation can be risky as ordinary legislation can easily
be overridden by simple legislative majorities. The trend in Francophone and Lusophone African
countries is to defer the details on the grounds of removal to ordinary legislation whereas most
of the constitutions in Anglophone Africa constitutionally entrench these grounds.171 However,
an emerging trend in most countries is to complement these traditional techniques with the
creation of judicial codes of conduct. These judicial codes expand the removal grounds in the
constitution by providing for specific acts or conduct which are tantamount to judicial
misbehavior. A case in point is Zimbabwe which recently enacted a judicial code of conduct into
law.172
2.4.2.3 Due process of removal and discipline
Closely intertwined with the removal of judges is the manner in which disciplinary proceedings
are conducted against judges.173 It is critical that disciplinary proceedings be clearly articulated
in the constitution as a safeguard against abuse of the process for political ends. Where the
judicial office is prone to the capricious depredations of the executive or the legislature, the
exercise of judicial office becomes a daunting one. Safeguards against undue processes of
removal are best guaranteed when the disciplinary procedures and processes are
constitutionally entrenched.174 In addition to a transparent laid down disciplinary procedure,
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the deliberations of such proceedings should be subject to judicial review.175 The fairness of the
disciplinary proceedings is also determined by the composition of the disciplinary tribunal. If
the tribunal is dominated by executive appointees, this may cast serious doubt on the
procedural fairness of the proceedings especially in cases where the complaint is emanating
from the executive.
The critical nature of the removal provisions in African constitutional systems was aptly
underscored by one scholar in the following terms:
‘The issue of disciplining and removing judges is particularly important at this critical stage of
the democratic transition in Africa where judges play an important role in election disputes.’ 176
We need not go very far into history to identify instances which highlight the importance of the
judiciary in adjudicating election disputes.177 Where politicians fear that judges will not rule in
their favour, the possibility of arbitrary removals from office cannot be discounted.
Furthermore, as African countries attempt to address colonial economic imbalances, issues of
land reform and nationalization necessarily come to the fore. In most cases, these issues spill
into the courts and the judiciary as an independent institution, is expected to play its role
without any fear of reprisals. An important lesson on constitutionalism in Africa is to guard not
only against real threats to the independence of the judiciary but also against likely possibilities.
The necessity for more clarity in respect of the removal mechanisms of judges from office in
Africa generally is evident. The importance of removal mechanisms was underscored by the
African Commission on Human and Peoples’ Rights in 2002. The Commission determined that
arbitrary dismissals of judges from office constituted state breaches of obligations towards
upholding judicial independence.178 A survey of the situations prevailing in African countries
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reveals a plethora of removal mechanisms. For example, the Malawian Constitution delegates
the power of removal of judges to the National Assembly.179 The Malawian process basically
puts judges in a precarious position as they are not sufficiently insulated from political
shenanigans. Interestingly, several scholars identify the South African system as ‘the best
example of a fairly transparent system.’180
A critical aspect pertaining to the due process of removal and discipline is the liability of judges
to criminal and civil suits. Clearly, it is undesirable to leave judges at the mercy of lawsuits
which emanate from decisions rendered whilst fulfilling their mandate. Allowing such a
scenario would be tantamount to destroying the very basis of fairness and impartiality in the
adjudicative process. The issue of insulating judges from civil and criminal suits has generated
its fair share of controversy. There are strong arguments in favour of dealing with wayward
judges through the normal judicial disciplinary procedures. At the other end of the spectrum
are those who argue for equality of all before the law which means judges must not be immune
from civil and criminal suits. The Zimbabwean Supreme Court had the occasion to deal with the
legality of an arrest effected on a judge arising from a criminal charge.181 The Supreme Court
ruled that such an arrest did not violate the independence of the judiciary as envisaged in the
Constitution as judges are not immune from liability for acts done outside the scope of
exercising judicial authority.
2.4.3 Judicial selection
The manner of selecting judges has a strong bearing on the independence of the judiciary as
highlighted in several regional and international instruments.182 For instance, a judiciary whose
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members have been appointed on the basis of political patronage cannot be expected to fulfil
its adjudicative functions in a fair and impartial manner. Governments of the day usually pose
the most serious threat to the independence of the judiciary. If politicians are permitted
unfettered discretion in judicial selection, the whole administration of justice is more likely to
be put into disrepute. Whilst it is unavoidable that the executive will have a role to play in the
judicial selection process, there is a clear need for a process which champions meritocracy as a
virtue. A credible system of judicial selection must also instil public confidence in the calibre of
persons appointed to the bench.
Principle 10 of the UN Principles on the Independence of the Judiciary provides guidance on the
essentials of a credible system of judicial selection.183 An assessment of whether a judicial
selection process promotes an independent and effective judiciary hinges on two paramount
considerations. The first consideration relates to the criteria for judicial selection.
Constitutionally entrenched criteria for judicial selection are an important safeguard against
appointments motivated by other considerations outside merit. In this respect, criteria such as
qualifications and legal experience must be clearly spelt out. The second consideration relates
to the procedure for nominating and appointing judges.184 Procedurally, the prospects for an
independent judiciary are enhanced when the judicial selection mechanisms are transparent.
Openness and transparency in the manner of selecting judges allows principled public debate
on the merits or demerits of prospective judicial candidates. Transparency in judicial
of the Judge(1999), the Bangalore Principles on Judicial Conduct(2002); the International Bar Association Minimum
Standards of Judicial Independence(1982); the Syracuse Draft Principle on Independence of the Judiciary(1981);
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Political Rights.
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appointments entails several processes which include publicly advertising judicial vacancies,
conducting public interviews, and using a body representative of key stakeholders such as a
judicial appointment commission.
Generally, judicial selection systems come in five basic configurations across the civil and
common law divide namely, appointment by political institutions, judicial self-appointment,
appointment by a commission or council, civil career judiciary and appointment through the
electoral system.185 Appointment by political institutions usually involves appointments by the
executive with or without the involvement of the legislature. Judicial self-appointment involves
members of the judiciary playing a pivotal role in the selection process.186 Appointment by a
commission is gaining popularity in emerging democracies. The commission is usually
constituted by members from diverse backgrounds the paramount objective being to avoid its
domination by political actors. The commission’s role differs across countries with some having
greater input in the selection process through recommendations which bind the appointing
authorities.
On the other hand, a civil career system entails prospective judicial candidates go through
specialized training before being appointed as judicial officers. This system of appointment is
found predominantly in civil law countries. The electoral system of judicial selection entails
appointment to judicial office through popular vote. The election can either be partisan or nonpartisan. This system is utilized by several states in the United States of America.187 It is also
utilized in the selection of lay judges in Lusophone countries such as Mozambique.188 Countries
also utilize a variety of selection systems depending on the level of the court. The higher courts
tend to have significantly higher levels of political influence in the appointment process
compared to the lower courts.
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The diversity of judicial selection systems is evident in Africa.189 In fact, there are various
variants of judicial selection systems in Africa such that it is not feasible to clearly demarcate
the selection systems.190 As observed earlier, countries typically utilize a wide range of judicial
selection mechanisms which reflect their different conceptions of judicial independence.191 This
therefore suggests strongly that there is no consensus on the best manner to appoint judicial
officers. Rather, legal systems are grappling with balancing judicial independence, and
accountability in the judicial selection process.192 As such, it remains difficult to come up with a
blueprint on how a legal system ought to select its superior court judges.
2.4.4 Financial independence
The financial autonomy of the judiciary is an important element in establishing the
independence of the judiciary. Ideally, judges must be guaranteed their salaries to avoid
improper pressures of a financial nature being exerted on them. A judiciary without adequate
financial resources is prone to corruption and underhand dealings. Due to the importance of
the judicial role in modern day governance systems, the risk posed to the rule of law by an
underfunded judiciary is high.193 Moreover, limited budgets result in poor working conditions
that undermine respect for the judiciary.194 Entrusting budgetary responsibilities within the
judiciary itself creates a framework that fosters judicial independence195 as the courts do not
have to rely on political pressure or compromise to get a fair allocation.
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The Latimer House Principles best capture the essence of judicial financial autonomy in the
following terms:
‘Sufficient and sustainable funding should be provided to enable the judiciary to perform
its functions to the highest standards. Such funds, once voted for the judiciary by the
legislature, should be protected from alienation or misuse. The allocation or withholding
of funding should not be used as a means of exercising improper control over the
judiciary. Appropriate salaries and benefits, supporting staff, resources and equipment
are essential to the proper functioning of the judiciary. As a matter of principle, judicial
salaries and benefits should be set aside by an independent body and their value should
be maintained.’196
The judiciary’s financial independence can be secured principally in two ways. The first
safeguard is a constitutional provision barring the reduction of judges salaries during their
tenure in office and secondly, constitutionally prescribing that judicial salaries be charged on
the Consolidated Revenue Fund. This means that the executive cannot verament the funds
specifically set aside for the judiciary. Charging the budget to the Consolidated Revenue Fund
insulates the judges from legislative bargains during the passage of the budget in Parliament.
On the African terrain, most of the constitutions of Anglophone countries address the
remuneration of judges by charging the judiciary’s budget to the Consolidated Revenue Fund.197
The situation is quite different in Francophone and Lusophone African countries which do not
constitutionally secure the judiciary’s financial independence but relegate such matters to
ordinary legislation.198 The judiciary’s financial autonomy is not only guaranteed by mechanisms
barring reduction of salaries. The judiciary’s financial autonomy is also threatened when the
executive can arbitrarily increase salaries when it politically suits them especially when there
are politically sensitive cases pending before the courts. A case in point is Zambia. In a study on
196
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the accountability of courts in Tanzania and Zambia, Gloppen notes that Presidents Chiluba and
Mwanawasa increased judicial salaries at a time when election petitions against both were
pending before the courts.199 Clearly, the independence of the judiciary is threatened when
politicians can use either granting or withholding funding as a means to coerce the judiciary to
decide cases in a particular manner.
While the importance of funding the judiciary is acknowledged, certain practical constraints
emerge, especially in the African context. Most of the African countries are burdened by
external debt coupled with stringent budgetary constraints imposed by international financial
institutions.200 The situation is worsened when bad governance and a lack of accountability on
the part of the government comes into play. In such an economic environment, the judiciary is
more than likely to receive inadequate funding depending on the priorities of the executive in
distributing the national ‘cake’.
2.4.5 Judicial accountability
In as much as the other organs of state are accountable to society, judges must also be
democratically accountable to the general society to avoid a tyranny of judges. 201 The virtues of
judicial office necessarily dictate that judges cannot be a law unto themselves. The judiciary
must be accountable to the public for both its decisions and operations in a liberal democratic
system.202 Consequently, the more independent the judiciary is, the more accountable it has to
be.
In Africa, the accountability of the judiciary is an especially pressing concern. The ‘third wave’ of
democratization in Africa has necessarily resulted in the emergence of judiciaries with more
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powers of judicial review.203 The powers of the courts to strike down legislation as being ultra
vires the constitution has led to renewed calls for greater judicial accountability.204 Judicial
corruption has also dominated judicial accountability debates especially in Africa.205 There is a
general perception that high rates of judicial corruption are prevalent in developing
countries,206 and this makes judicial accountability an important tool in promoting the
judiciary’s responsibility to society.207
Legal systems across the world have been grappling with balancing the independence of the
judiciary and judicial accountability. While respecting the independence of the judiciary, a right
balance must be struck between judicial independence and accountability. Invariably, the two
values are not diametric opposites.208 In reality they complement each other. Whilst there is no
specific formula to balance these two ideals, any mechanism meant to foster judicial
accountability must nevertheless not endanger judicial independence.209
A distinction is sometimes made between the individual accountability of judges and the
institutional accountability of the judiciary as a whole.210 A survey of the literature on judicial
accountability identifies four basic elements of it, which are transparency, political
accountability, personal accountability and public accountability.211 These elements of judicial
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accountability hinge on indentifying whom judges are accountable to and the mechanism to
ensure that accountability.212
Transparency appears to be the key to judicial accountability.213 It necessarily follows that,
transparency is the key to both judicial independence and accountability.214 Transparency
entails several factors. First, judicial accountability is strengthened when judges are appointed
on merit using a transparent judicial appointment criteria. An open and participatory judicial
selection system has better prospects of selecting more competent judges.215 Invariably, judges
appointed in such a manner are better placed to administer their judicial functions in a fair and
impartial manner. Second, a transparent mechanism of registering complaints against judicial
impropriety is an important aspect of judicial accountability.216 It leads to greater public
confidence in the judiciary. Where acts of misconduct by judges are subject to secretive
disciplinary processes, public confidence and trust in the administration of justice is greatly
diminished. Third, the open court system coupled with public access to court records increases
transparency in the whole adjudicative process. In some jurisdictions, the judiciary publishes
annual reports which are an important information tool which promotes public debate
concerning the judiciary’s activities. Another important aspect of external accountability relates
to commentaries on court judgments. For example, external review of judgments by scholars
tends to promote sound court decisions as the judges will be conscious of the fact that the
decisions that they render will be scrutinized.
It is important to note that many countries are increasingly fostering judicial accountability
through judicial codes of conduct which go a long way in promoting internal accountability.
Judicial codes of conduct are primarily meant to arrest any rot within the judiciary by stipulating
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standards of ethics expected of judges. These standards also serve as grounds for disciplinary
action.217 As earlier alluded to, a case in point is Zimbabwe which following widespread
complaints from the legal fraternity against the judiciary’s ineptitude, enacted a judicial code of
conduct into law.218
Other mechanisms of enhancing judicial accountability have been formulated such as
performance evaluations and judicial training for judges. Performance evaluations for judges
are now a common feature in many states in the United States.219 By their nature, performance
evaluations can encourage high standards of professionalism on the part of judges. The caveat
however, is that such evaluations must not be a mechanism for witch-hunting especially if
judges render politically unpopular decisions. Other mechanisms of fostering internal
accountability include appeal processes which ensure that the court decisions are reviewed by
a higher court. This tends to promote sound judicial decisions as judges know in advance that
their judgments can be taken on appeal.
With the analysis of the key elements of judicial independence undertaken, it is necessary at
this point to move on to discussions on the judicial selection mechanisms in the world’s leading
legal traditions.
2.5 Overview of the leading judicial selection systems
In order to put this comparative study into perspective, it is necessary to provide an overview of
the leading judicial selection systems which have had a tremendous influence on the
development of judicial selection systems across the world. Without doubt, the American,
British and French judicial systems have generally influenced in one way or another, the judicial
selection processes in Mozambique, South Africa and Zimbabwe. Evidently, there has been a lot
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of constitutional borrowing across legal systems such that it becomes imperative to understand
the dynamics prevailing in the source legal system of a particular norm.220
2.5.1 The American system
The current judicial selection framework in the United States can be traced back to
Constitutional Convention of 1789.221 The Judiciary Act of 1789 established a judicial system
comprising the Supreme Court, the Circuit Court of Appeals and the District Courts. 222 Following
this, and for much of America’s constitutional development, the foundation laid in 1789
remained intact up to the present day at the Federal level. This has created a two tier system of
courts with one tier featuring the federal courts,223 and the other tier consisting of state
courts.224 A peculiarity of the American judicial system is the power of all state and federal
courts to strike down legislation on the grounds of unconstitutionality.225 Such a power
invariably makes the judicial selection mechanisms which determine the caliber of judicial
candidates an important political tool.
For the purposes of this study, the vastness of the mechanisms employed at the state level
entails that one can only focus on the major highlights of the diverse selection mechanisms. The
state and federal courts have different mechanisms of judicial selection. At the state level,
American states utilize a variety of judicial selection mechanisms ranging from selection
through judicial appointment commissions, the election of judges by popular vote or by the
legislature and executive appointments. The methods of judicial selection vary at the state level
depending on the level of the court. However, judicial selection through popular or legislative
220
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vote is the most popular selection method at the state level. Judicial elections as a method of
selection owe their popularity to the Jacksonians in the 1820s and 1830s. The method was
promoted as a way of ‘democratizing the government and displacing established elites.’226
Judicial elections have been justified as an attempt at balancing independence and
accountability. The mechanisms of judicial elections vary. Thirty one states select their judges
through partisan or non-partisan elections.227 In some states, the Governor makes the initial
judicial appointment and thereafter the judges face a retention election in which the voters
decide whether the judge will continue to serve or not.228 Judicial elections as a method of
appointing judges have been subjected to a lot of criticism. The most cogent of the criticisms is
that judicial elections whether partisan or not necessarily inject ‘politics into judicial selection
and judicial decisions.’229 This does not mean to say that other selection systems do not involve
political considerations. The extent to which the campaigning involved in judicial elections
exposes judicial candidates to politicking is a cause for concern.230
The Federal judges or Article III judges are appointed by the President of the United States with
the advice and consent of the Senate. All the Federal judges are selected in the same way and
they all have life tenures. The Article III selection and tenure rules have an important impact on
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the decisional and institutional independence of the judiciary.231 The federal judges selection
process entails that the President takes the initiative in making or pushing for particular
appointments and the Senate’s role is simply to confirm or reject the nomination.232 Invariably,
the selection of judges at the federal level is a highly political process233 and much depends on
the President’s political inclinations.234 According to Graves and Howard, appointments to the
federal judiciary have also been a ‘contentious process driven by political and ideological
concerns.’235 Consequently, for the greater part of American history, Supreme Court
appointments236 have also hinged on patronage.237 It is hardly surprising therefore that the
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federal judicial selection process has been a hotbed of political battles.238 This occurs where the
Senate is controlled by a different political party than that of the President. This has often
resulted in delayed appointments and the use of recess appointments239 by the President to
counter Senatorial delaying tactics.240 The use of recess appointments has been criticized as it
flouts the separation of powers concept by allowing the President to make judicial
appointments without the advice and consent of the Senate.241 Conversely, a President whose
political party controls Senate will inevitably be able to constitute the federal judiciary with his
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ideological ‘clones.’242 Although the strong tenure provisions in Article III have gone a long way
in insulating judges from external pressures, a highly ideological or partisan selection process
runs the risk of conveying ‘the expectation that decisions should be in accord with political
ideology.’243
Despite these contentious issues, the political culture in America has nevertheless prevented
the political battles surrounding judicial appointments from disrupting the proper functioning
of the judiciary.244 An important lesson that can be taken from the American experience is that
there are several factors that determine judicial appointments. Chief among them are political
considerations. The situation is exacerbated by the fact that the American Constitution does
not stipulate the formal qualifications for judicial office. At least at the Federal level, it is
apparent that any perceived weaknesses of the judicial selection processes are remedied by
other robust mechanisms such as tenure rules, financial security provisions which basically
guarantee the decisional and institutional independence of the judiciary.
2.5.2 The English System
The English judicial system has had a tremendous influence on the development of legal
systems in common law countries. The current judicial selection mechanisms in England are a
culmination of various reform processes experienced over the centuries. It is not the aim of this
242

According to Tushnet, 128-29, “Federal trial-level judges, called ‘district judges’, are appointed to districts
consisting of a single state or, more often, part of a single state. That gives local Senators a particularly strong
political interest in influencing the nomination. Nominees are usually local lawyers who have been active in the
president’s party and who are associates of party leaders in the state. In a state with one or two Senators from the
president’s party, those Senators typically come up with a list of lawyers whose appointment they would support,
and the president chooses from that list. Some senators imbued with good-government values appoint a
committee to screen potential nominees and present the Senator with a more-merit based list, which the Senator
will then evaluate and perhaps revise before sending it on to the president. Even here, though, it seems clear that
the appointments have some degree of patronage about them…”
243

See Jackson, ‘Packages of Judicial Independence: The Selection and Tenure of Article III Judges’ 2007,
Georgetown Law Journal, 95, 965. See also Chemerinsky, ‘Ideology and the Selection of Federal Judges’ 2003, U.C
Davis Law Review, 36, 619; Slotnick, ‘Prologue: Federal Judicial Selection in the New Millennium’ 2003, U.C Davis
Law Review, 36, 583.
244

See Tolley, 84.

53

study to get into the specifics of the different historical epochs. Rather, the focus is on the
judicial selection mechanisms heralded by the Constitutional Reform Act of 2005.
An analysis of the office of the Lord Chancellor is imperative in order to unpack the factors that
led to the enactment of the Constitutional Reform Act of 2005. For the greater part of the
twentieth century, and before the Constitutional Reform Act of 2005, the office of the Lord
Chancellor played a pivotal role in the selection of judges in England.245 The Lord Chancellor
was a member of the executive, the legislature and was head of the judiciary. The overlapping
of functions by the Lord Chancellor’s office created a constitutional paradox. 246 Traditionally,
the Lord Chancellor was seen as a guarantor of judicial independence whose role went beyond
making judicial appointments to protecting the judiciary from external influences. 247 The role of
the Lord Chancellor has had its own defenders,248 the main argument being that successive
Lord Chancellors have appointed predominantly outstanding men as judges.249 Sir Thomas Legg,
a former Permanent Secretary in the Lord Chancellor’s Office summarized the role of the Lord
Chancellor in the judicial selection process as follows;
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‘For appointments at High Court level and above, the Lord Chancellor works in Collegiate
consultation with the small group of top judges. However, all appointments at every
level are made on the personal decision of the Lord Chancellor. The Prime Minister is the
recommending authority for appointments to the Court of Appeal and above; but in
these too the Lord Chancellor plays a key role.’250
Further, Sir Thomas Legg aptly underscored shared perceptions of the English judicial selection
system in the following terms:
‘Like any system, this one should be judged by its results. Many, including most of its
critics, accept that it has produced a judiciary of high overall quality. There is no serious
suggestion that the power of appointment has been abused for political or other
improper purposes. We have experienced no crises or scandals of the kinds which have
forced other Western countries to make major changes in their arrangements.’
In spite of these seemingly positive attributes, the judicial selection process led to a barrage of
criticism. It is clear that the system had several weaknesses. It was undesirable that the Prime
Minister or the Lord Chancellor had unfettered discretion in the appointment of members of
the judiciary. Despite the positive outcomes of this method of selecting judges,251 the main
drawback was that the system depended ‘heavily on the judgment and integrity of the Lord
Chancellor.’252 Making such an important process dependent on the integrity of one man posed

250

See Legg, ‘Judges for the new century’ 2001, Public Law, 64.

251

See Clark, ‘Advice and Consent vs. Silence and Dissent? The Contrasting Roles of the Legislature in U.S. and U.K.
Judicial Appointments’ 2011, Louisiana Law Review, 71, 467. Clark notes: ‘Yet another explanation for the historic
lack of Parliamentary involvement in judicial appointments is that the Lord Chancellor-controlled system was
thought to produce a top-flight judiciary- the rival of the world’s judicial systems. As a result, the appointment
process went largely unquestioned. The perceived and actual quality of the British judiciary served as a damper,
both historically and recently, on any sense of need for reform of the judicial appointment process. When the
government introduced its judicial appointment reform proposals in 2003, it took great pain to underscore
Britain’s high quality judiciary and make clear that reform was prompted by perceptual, and not actual, concerns.’
252

See Kentridge 67. Kentridge notes; ‘Lords Hailsman, Elwyn-Jones, Mackay and Irvine, to name the four most
recent Lord Chancellors who have made appointments to the Lords, have been impeccable in avoiding any hint of
political favouritism or any basis of appointment other than merit.’

55

a great danger to the independence and impartiality of the judiciary. These concerns
highlighted the need to have more openness and transparency in the judicial selection
process.253 The 2003 judicial appointment reform proposals by the government subsequently
led to the promulgation of the Constitutional Reform Act of 2005. The Constitutional Reform
Act fundamentally redefined the role of the Lord Chancellor in the selection of judges in
England. It represents a major departure from the long established conventions which were in
place during successive Lord Chancellorships.
The Constitutional Reform Act basically transferred the functions of the Lord Chancellor to the
Lord Chief Justice.254 Under the new arrangement, selections to the judiciary are now done by a
newly created Judicial Appointment Commission which is composed of fifteen members.255 The
members include, a lay chairman, five other lay members, five judicial members, two legal
professionals, a tribunal member, and a lay magistrate. Of the fifteen commissioners, twelve
are selected through open tender while three other commissioners are selected by the Judges’
Council. Nevertheless, the Lord Chancellor continues to play an important role in the selection
of commissioners. In terms of Schedule 12(7)(1) of the Constitutional Reform Act, the Lord
Chancellor may recommend a person for appointment as a Commissioner. The Lord Chancellor
can appoint a panel which does the selection, and thereafter forwards recommendations to
him.256 Furthermore, the three commissioners selected by the Judges’ Council must be notified
to the Lord Chancellor with reasons for the selection.257
The Constitutional Reform Act also specifies the procedure to be followed by the Judicial
Appointments Commission in the selection of judicial candidates. When a vacancy arises, the
Commission first advertises the post(s). Depending on the number of applications received, the
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candidates are short-listed before being interviewed. The interviews are followed by a statutory
consultation by the Commission concerning its selected candidates.258 The Commission consults
the Lord Chief Justice and another person who has held the post or has relevant experience.
Following the statutory consultation, the Commission submits its recommended candidates to
the Lord Chancellor and thereafter, appointments are made by the Queen on the Lord
Chancellor’s advice.259 While the Lord Chancellor continues to play a role in the judicial
selection process,260 the Judicial Appointments Commission is ultimately responsible for making
the selection for appointment to the superior courts.
A peculiar feature of the new system is the existence of dual commissions, one for the Supreme
Court and the other for the rest of the courts.261 Whether this new approach in judicial
selection succeeds or not will depend on its results. Much will depend on whether the
Commission is able to select the best available candidates.262 Arguably, the most important
aspect of this reform initiative is that it represents a vital opportunity to rebuild confidence in
the way judges are selected in England.263 It may be too early to judge the new judicial selection
system. However, it is apparent that the success of the system will rely heavily on the
composition of the commission and its judicial selection procedures. What is significant is that a
nation which pioneered the executive appointment of judges finally made a drastic change to
its judicial selection system ‘for the first time in more than 900 years.’264
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2.5.3 The French System
The French judicial system is a complex one.265 Its complexity is evidenced by the several
judicial selection routes for the various judicial corps. Its present day manifestation is testimony
to a process of refinement which began with the 1789 Revolution and which has inspired civil
law judicial systems across the world.266 Importantly, the judicial selection processes in France
can be traced back to the general distrust of the judiciary in the aftermath of the revolution.267
The modern manifestation of the French judiciary was founded on the principle ‘that judges
must not directly, or indirectly through interpretation make law.’268 An analysis of the judicial
selection mechanisms in France necessarily begins with an understanding of the French
judiciary. There are numerous classes of courts in France.269 The traditional divide has always
been the ordinary civil and criminal courts, the administrative courts and the Constitutional
Council each with its own method of judicial selection. Due to these diverse classes of courts,
judicial selection in France is largely a ‘bureaucratic affair.’270
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The French judiciary is regulated by the Conseil superieur de la magistrature (CSM), a judicial
oversight body created by the 1958 fifth Republic Constitution.271 The CSM is composed of
twenty two members which include four lay members, six judges, six prosecutors and six
prominent citizens appointed by the Presidents of the Republic, National Assembly and Senate.
It is the constitutional body responsible for selecting and disciplining judges and prosecutors. 272
Judicial selection in France is premised on a career service model. For one to be appointed to
the ordinary judiciary, one must have been recruited through a competitive oral and written
examination after a one year course immediately following graduation from university.273
Successful candidates become part of the judicial corps and train for the judicial office at the
Ecole Nationale de la Magistrature(ENM) in Bordeaux.274 Student entry is not the only way to
be recruited into the ENM. Service in the public sector for over five years and in the private
sector for over ten years entitles one to entry to the ENM. Moreover, eight years of legal
service makes one eligible to join the ENM as well as ‘secondment from other public sector
posts.’275 Judicial candidates subsequently take a final exam and if successful, choose posts
from a list prepared by the Ministry of Justice. Examination scores play a crucial role in getting
first preference on available judicial posts.276 By contrast, the administrative judiciary is
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generally considered to be more prestigious in France.277 The entry requirements are basically
the same as for the ordinary judiciary, the only difference being that administrative judicial
candidates enroll with the Ecole Nationale d’Administration (ENA) in Paris and Strasbourg.
The position is different with regards to the Constitutional Council judicial appointments. The
constitutionally prescribed qualifications for becoming a Constitutional Council judge are
radically different from the requirements for becoming an ordinary judge. No formal
qualifications are prescribed and Constitutional Council judges do not necessarily have to be
lawyers. It appears political experience plays a crucial role in the selection process.278 The
appointment of Constitutional Council judges is a highly political process as Constitutional
Council judges are nominated by the President of the Republic and the Presidents of both
chambers of Parliament. Provine and Garapon note that the subordination of the judiciary to
the legislature and executive ‘confines French judges to the shadows’ as compared to their
counterparts in the Anglo-American tradition.279 Consequent to this, the judicial selection
‘process is much less openly political.’280 The extent to which the various methods of judicial
selection in France promote judicial independence is debatable. Nevertheless, the French
experiences with this key ingredient of judicial independence indicate the fallacy of judging a
system divorced from its historical context.281
2.6 Other judicial selection systems
The preceding discussions focused on the leading judicial selection systems which have
impacted on the development of judicial selection systems globally. However, this is by no
means an exhaustive list. A variety of other judicial selection systems designed to suit particular
277

Ibid at 189.

278

See generally Stone, ‘The Constitutional Council in Comparative Perspective’ 1992, Oxford University Press;
Guarnieri, ‘Courts and marginalized Groups: Perspectives From Continental Europe’ 2007 I.CON, 5, 2, 187-210; Bell,
‘Judicial Cultures and judicial independence’ 2002, Cambridge Yearbook of European Studies, 4, 47.
279

Provine; Garapon at 176.

280

Ibid.

281

See Bell, “French Legal Cultures” 2001, Butterworths.

60

socio political contexts are in existence across the world. An analysis of Asian and Latin
American countries for example clearly shows this diversity.282 As observed earlier, there are
various typologies of judicial selection systems globally. The same diversity with regards to
judicial selection systems is evident in Africa.283 African systems are mainly predicated on the
traditional civil and common law divide, but there are distinct variations amongst countries
within each legal tradition.
2.7 Conclusion
This chapter has demonstrated the critical nature of an independent judiciary in modern day
governance systems. It set out to explore the theoretical foundations of judicial independence
as an important element of constitutionalism. Even though the concept itself is essentially a
‘contested’ one, the virtues of an independent judiciary cannot be underestimated especially in
emerging democracies in Africa. Admittedly, the protection of the fundamental rights of
citizens and the rule of law fare much better in a polity which respects and entrenches an
independent judiciary. Recent studies have also shown that countries which entrench an
independent judiciary correspondingly have better economic prospects. These economic
prospects are a direct consequence of investor confidence in the fair and impartial dispute
resolution mechanisms necessitated by the existence of an independent judiciary.
It is apparent from the preceding discussions that judicial independence has been justified on
several normative grounds. Judicial independence is not a one size fits all concept. It is a fluid
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concept which can only be meaningfully assessed by analysing each country’s peculiar
circumstances. It is hardly surprising that there is no universally accepted way of measuring
judicial independence. What is currently available are models which give critical indicators as to
a legal system’s compliance with the generally accepted basic elements of an independent
judiciary. Significantly, these judicial independence toolkits recognize the five elements
generally accepted as constitutive of an independent judiciary.
In order to put the subject matter of this study into perspective, this chapter explored the
judicial selection mechanisms in the leading legal traditions of the world. In a world increasingly
characterized by constitutional borrowing, the preceding discussions provided useful
perspectives which are critical in evaluating the judicial selection systems in Mozambique,
South Africa and Zimbabwe. Furthermore, the various typologies of global judicial selection
systems underscored the absence of blueprints in judicial appointments. The determination of
which system of judicial selection best guarantees the independence and effectiveness of the
judiciary remains largely unresolved. This is hardly surprising as the culture of judicial
independence in its entirety depends on a combination of socio-economic and political
variables. What is evident from the various judicial selection systems across the world, is that a
worthwhile enquiry is determining the system which offers better prospects in promoting
judicial independence.
With this introduction of the judicial independence concept, the next chapter provides the
contextual background of the legal systems in Mozambique, South Africa and Zimbabwe. In a
comparative study of this nature, it is clear that a norm in a legal system can only be
meaningfully assessed if the socio-economic and political variables in which it operates are fully
appreciated.
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CHAPTER III
HISTORICAL BACKGROUND OF THE LEGAL SYSTEMS IN MOZAMBIQUE, SOUTH AFRICA AND
ZIMBABWE, AND ITS IMPACT ON THE SYSTEM OF JUDICIAL SELECTION
3.1 Introduction
Legal systems in Africa have generally been influenced by their historical contexts. A meaningful
study of legal systems in Africa cannot ignore the historical background of the country
concerned. The previous chapter discussed the elements constitutive of an independent
judiciary, and the leading judicial selection systems in the world. This chapter builds on the
discussions in Chapter 2. It provides an analysis of the historical, socio-political, economic and
legal contexts in Mozambique, South Africa and Zimbabwe, and their corresponding influence
on the mechanisms of judicial selection. A clear understanding of the context in all three
polities enables one to better appreciate the nature of existing judicial selection norms. All
three countries share a common colonial background even though their colonial experiences
differ. Significantly, the colonial setting influenced to a great extent, the development of each
country’s post-colonial legal system, including the mechanisms of judicial selection.
Notwithstanding the above, it must be underscored that pre-colonial African societies had their
own traditional justice systems which suited their peculiar socio-economic and political
organization. While it is beyond the scope of this study to exhaustively deal with the traditional
justice systems, it is critical to note that these traditional forms of justice continued into the
colonial and post-colonial eras.284
It is apparent that in a comparative study of this nature, ‘there is need to appreciate the
general historical, sociological, economic and political environment which may directly or
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indirectly influence the specific legal solutions adapted to a particular problem.’285 From a
comparative law perspective, it is critical to look beyond the legal context in which a rule or
institution operates.286 Such an approach necessarily leads to a more objective comparison of
legal norms across legal systems.287
The analysis in this chapter proceeds on a country by country basis. The chapter begins with a
discussion of each country’s general background which gives an overview of the political,
economic, and legal contexts. The background sections also trace the evolution of each
country’s legal system with an emphasis on the development of superior court judicial selection
mechanisms. An evaluation of the political, economic and legal contexts in all three countries
leads to the conclusion of this chapter.
3.2 General background of Mozambique, and evolution of its legal system in the context of
judicial selection mechanisms
Mozambique inherited its civil law based legal system from its former colonizers the
Portuguese. It is critical that the superior court judicial selection mechanisms introduced by the
1990 Constitution and further consolidated by the 2004 Constitution be put into perspective. In
this respect, the following discussions provide a historical overview of the political, economic
and legal developments that have influenced the political and legal cultures pertaining to
judicial selection in Mozambique.
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3.2.1 General background: Mozambique
The Republic of Mozambique is a democratic unitary state.288 It is a member of the Southern
Africa Development Community (SADC) and shares borders with Malawi, South Africa,
Swaziland, Tanzania, Zambia, and Zimbabwe. Mozambique is estimated to have a population of
23 million people.289 While there are more than twenty languages spoken in Mozambique,290
Portuguese is the official language.291 Mozambique is a former Portuguese colony and gained
its independence in 1975.292 The Portuguese colonization of Mozambique began in 1505,293 and
Portugal’s right of occupation of Mozambique was recognized at the 1884-85 Berlin
Conference.294 Prior to the Portuguese colonization in the 15 th century, present day
Mozambique was governed by several independent chieftaincies.295 These chiefs ruled the
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territory through a network of territorial chiefs. The Portuguese took advantage of this
fragmented political setting to consolidate their control over the territory.296 However, it is only
from 1900 that the Portuguese began to establish a highly centralized government over present
day Mozambique.297
Mozambique was not spared from the rise of African consciousness in the 1950’s. The road to
independence for Mozambique was a culmination of several factors in Mozambique and also in
Portugal.298 As the curtain of colonialism was closing down, the Liberation Front of
Mozambique (FRELIMO) launched the war for independence in 1964 which culminated in
Mozambique’s independence in 1975.299 The end of the struggle for independence culminated
in the Lusaka Agreement of 1974300 which in essence transferred power from Portugal to
FRELIMO which formed a transitional government.301 Due the uncertainties created by the new
political dispensation which championed a Marxist socialist ideology, a massive emigration of
the Portuguese ensued leaving governance structures especially the judiciary in a state of
disarray.302
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The history of the post-independence state in Mozambique can be divided into distinct phases
each with its own peculiar characteristics.303 The period 1975 to 1992 was a particularly
challenging one for the FRELIMO government. In the aftermath of Portuguese rule, the new
FRELIMO government imposed a one party state which was entrenched in the first postindependence Mozambican Constitution of 1975.304 The imposition of a single party state was
basically a reflection of the strong Marxist-Leninist ideology of the FRELIMO leadership. This
politically rigid stance combined with the destabilizing forces in Rhodesia 305 and South Africa
provided a fertile ground for internal strife. Taking advantage of this situation, the neighbouring
South African government and the Smith regime in Rhodesia supported an internal rebellion by
the Mozambican National Resistance (RENAMO).306 Consequently, Mozambique was plunged
into more than a decade of civil war.307 A combination of civil war, the failure of economic
policies and natural disasters further weakened the new Mozambican government.308 The civil
war ended with the signing of the peace agreement by FRELIMO and RENAMO in Rome on 4
October 1992. The 1990 Constitution paved the way for the multiparty elections of 1994 which
were won by FRELIMO.309 From 1994 onwards, Mozambique has held general elections every
303
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five years on a multiparty basis. However, since 1994, elections in Mozambique have been
dominated by FRELIMO.310
With respect to civil and political rights, the current Constitution of Mozambique which was
revised in 2004 contains a bill of rights which guarantees civil and political rights of citizens. 311
The entrenchment of civil and political rights from the 1990 Constitution onwards was meant to
consolidate the democratic pedigree of the Mozambican State. Despite constitutionally
providing for civil and political liberties, there are however persistent complaints of widespread
violations of these rights by the State.312 Concerns have also been raised that Mozambique is
increasingly sliding towards a one party state.313
On the economic front, the cost of more than a decade of civil war and failed policies took their
toll on the Mozambican economy. In the aftermath of independence, the FRELIMO led
government’s socialist oriented economic programmes were a disaster.314 The failed economic
policies were exacerbated by the civil war which started at almost the time as the new postindependence government was seeking to address a battered economy left behind by the
fleeing Portuguese. By the mid-1980s, it was apparent that the government’s socialist oriented
policies were contributing towards an economic crisis.315 Faced with an unprecedented
economic meltdown, the government abandoned its socialist oriented policies. The new
economic policies had the effect of reducing state control through Structural Adjustment
310
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Programmes at the behest of international financial institutions.316 A marked departure from
the socialist oriented policies towards a market based economy is evident from the early 1990’s
onwards. These new economic policies coupled with peace and stability set Mozambique on a
trajectory of rapid economic growth averaging 8.1 percent gross domestic product growth per
annum since 1993.317 Despite the proclamation of Mozambique as a success story
economically,318 this rapid economic growth has not improved the country’s overall level of
development.319 This is hardly surprising considering that Mozambique is heavily dependent on
foreign aid.320
3.2.2 Evolution of the Mozambican legal system with emphasis on judicial selection
mechanisms
The legal system in Mozambique is deeply rooted in the colonial and post-independence sociopolitical developments. The legal system adopted soon after independence represented a
paradigm shift from the colonial judicial system. Prior to independence, the formal legal system
was based on Portuguese civil law. Despite this formal application of Portuguese law,
traditional customary law was tacitly accepted and widely recognized.321 However, this state of
affairs changed in 1975. The post-independence legal system was motivated by the dominant
socialist ideology of the FRELIMO party immediately after gaining power. The ideology of
316
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popular justice was central in the building up of the new state structure in Mozambique. The
same ideology was also extended to the legal system.322
One of the main objectives of FRELIMO was to immediately abolish all vestiges of the colonial
legal system in Mozambique which were perceived as a symbol of capitalist oppression. 323 The
goal was to construct a system of popular justice which was reflective of the aspirations of the
masses.324 The evolution of the colonial legal system into a new legal order is epitomized by the
promulgation of the Law on the Organization of the Judiciary of Mozambique in 1978. 325 This
law established the hierarchy of the courts and put in place a system of popular courts at all
levels of the country’s administrative divisions.326 These popular courts were comprised of
professional judges and lay judges elected by Popular Assemblies. Moreover, various
procedural mechanisms were introduced in the legal system aimed at securing and widening
popular participation.327 An important feature of this new system of popular justice was that
these lay judges participated in all the courts and were involved in determining issues of law
and fact.328 Furthermore, one of the fundamental changes brought about by the new judicial
322
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structure was the abolition of traditional authority which was associated with the colonial
administrative and judicial apparatus.329
The failure of the socialist experiment in the late 1980’s and the end of the civil war heralded a
market based economy which resulted in fundamental changes in the Mozambican legal
system. The new Organic Law of the Judicial Courts,330 inspired by the 1990 Constitution,
entrenched the constitutional and political philosophy based on the separation of powers,
impartiality, and autonomy of judges.331 Rainha opines that the Portuguese legal tradition
ended up being revived when the country started settling in the 1990’s.332 Despite the
fundamental changes brought about by the 1990 Constitution, clarity in respect of the
Mozambican legal system was only provided by the 2004 Mozambican Constitution which
recognizes the existence of legal pluralism.333 Article 4 of the 2004 Mozambican Constitution
states that;
‘The State recognises the different normative and dispute resolution systems that co-exist in
Mozambican society, insofar as they are not contrary to the fundamental principles and values
of the Constitution.’
From the foregoing discussion, the Mozambican legal system can be classified as a civil law legal
system which is based on Portuguese civil law.
329
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With respect to the judiciary, the manner of judicial selection in colonial Mozambique was
deeply rooted in the Portuguese racialised colonial policy.334 In order to put into perspective
how judicial officers were appointed, it is necessary to outline briefly the Portuguese colonial
policy which was premised on the system of indirect rule.335 This in essence meant that
Portugal administered Mozambique through a network of local chiefs.336 This system of indirect
rule was manifest from the early days of Portuguese occupation and was implemented through
the Prazo system in which feudal lords were granted judicial rights over inhabitants of their
land.337 The Prazo system evolved into the indigenato regime in the 1920’s which was a formal
entrenchment of the system of indirect rule.338 The system was further consolidated by the
colonial law of 1933 which provided that authority over locals would be exercised by
indigenous administrative authorities.339 This colonial structure had implications on the manner
of judicial selection. It created a fragmented legal system wherein there were separate judicial
systems for the indigenous peoples and for the Portuguese citizens. Invariably, the Portuguese
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colonial administrators appointed local chiefs (regulos) who performed both adjudicative and
non-adjudicative functions but remained subordinate to them.340
Due to the centralization of the Portuguese colonial administrative system, the administrators
who presided over the municipal courts in various parts of Mozambique were appointed by the
administration in Portugal.341 These municipal courts mainly catered for Portuguese citizens
and applied the Portuguese civil law. Baltazar opines that major decisions regarding the
appointment, transfer and retirement of judicial officers were taken in Lisbon.342 Consequently,
the small bench in Mozambique was dominated by foreigners. The effect of this state of affairs
on the administration of justice was the absence of judges and prosecutors in many provinces
prior to independence.343 It is this system of judicial organization which remained intact until
Mozambican independence in 1975. However, the collapse of the colonial system resulted in
the ‘flight of judges’ such that the post-independence FRELIMO led government had to begin to
rebuild a new judicial order.344
As earlier alluded to, the post-independence legal developments in Mozambique also had a
corresponding influence on the mechanisms of judicial selection. The 1975 Mozambican
Constitution and the Law on the Organization of the Judiciary of 1978 consolidated the political
ideology of popular participation in the judicial process.345 The mechanisms for the selection of
professional and elected lay judges were entrenched into the Mozambican legal system. The
340
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1975 Mozambican Constitution complemented by the Law on the Organization of the Judiciary
placed the judiciary under the authority of people’s assemblies which were under the Ministry
of Justice.346 In reality, the actual judicial appointments were done by the Ministry of Justice
which had the powers of appointment, transfer and removal of judges from office.347
Major changes to the judiciary were introduced by the 1990 Mozambican Constitution which
for the first time championed the concept of judicial independence. 348 Article 167 of the 1990
constitution provided for the establishment of various courts including the Supreme Court. The
Supreme Court was comprised of professional and elected judges with the professional judges
being appointed by the President of the Republic after consultation with the JAC.349 The lay
judges were elected by the Assembly of the Republic the only qualification being that the
judges had to be above 35 years of age.350 The reorganization of the judiciary by the 1990
constitution was further buttressed by the 1991 Statute of the Judicial Magistracy 351 (Estatuto
dos Magistrados Judiciais) and the 1992 Organic Law of the Judicial Courts352 which provided
for the appointment of Supreme Court, Provincial Court and District Court judges.353
An important feature of the post 1990 judicial selection mechanisms was the continued
separation of the appointment of professional and elected lay judges. In terms of the 1991
Statute of the Judicial Magistracy, the JAC played a pivotal role in the nomination of
professional judges with legal training in all courts.354 On the other hand, elected lay judges
346
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were nominated by social, cultural, civic and professional organizations with Parliament
responsible for the election of Supreme Court judges and the government for the Provincial and
District court judges.355 This regime of judicial selection remained intact until 2004 when the
Mozambican Constitution was revised for the second time. A detailed analysis of the post 2004
judicial selection mechanisms is dealt with later.
3.3 General background of South Africa, and evolution of its legal system in the context of
judicial selection mechanisms
The development of the South African legal system is nothing short of interesting in that it can
be described as the mother of most of the legal systems in Southern Africa. The core of the
legal systems in countries such as Botswana, Namibia and Zimbabwe has been greatly
influenced by the development of the South African legal system at the Cape from the sixteenth
century onwards. It is critical that a comprehensive analysis of the South African contextual
background be done in order to lay a solid foundation for the following discussions on the
Zimbabwean legal system which was received indirectly through South Africa.
3.3.1 General background: South Africa
South Africa is a democratic republic which gained its independence in 1994. It is one of the
most developed countries in Africa with a population of approximately 50 million people.356 The
country has been described as a rainbow nation due to its racial and ethnic diversity. There are
four major racial groups in South Africa which have been categorized as Black, White, Coloured
and Asian with the Black population being the majority.357 There are eleven official languages in
South Africa, in itself a factual recognition of the country’s ethnic diversity.358
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The historical development of present day South Africa can be traced back to the early
settlement of the Dutch at the Cape in the sixteenth century under the auspices of the Dutch
East India Company.359 The British took over occupation of the Cape from the Dutch settlers in
1806 and the friction between the Afrikaner and the British culminated in the Anglo-Boer war
of 1899 which ended with the signing of the Treaty of Vereeniging in 1902. 360 This was followed
by a National Convention which negotiated South Africa’s first constitution in 1908 finally
culminating in the South Africa Act of 1909. This Act introduced government institutions of
British design for the whole of South Africa.361 A watershed moment in the early development
of South Africa was the inauguration of The Union of South Africa on 31 May 1910. The
subsequent years witnessed a decline in the British control over South Africa finally culminating
in the declaration of South Africa as a Republic in 1961.362 Parallel to these constitutional
developments was the rise of the National Party which championed racial segregation. The
National Party won the 1948 election and imposed the apartheid system 363 of governance
which lasted till the dawn of a new democratic dispensation in 1994.364 An interim constitution
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was negotiated by twenty six political parties in 1994 and this negotiated transition to
democratic rule led to the framing of a new constitution for South Africa.365 The new
Constitution was adopted on 10 December 1996 after being certified by the newly created
Constitutional Court.366
Present day South Africa is a stable, unitary, liberal democratic state.367 In fact, South Africa is
considered one of the most stable democracies on the African continent. The country’s
apartheid past has had a tremendous influence on the development of credible institutions that
support democracy.368 The stability of South Africa is reflected in the political sphere. South
Africa is a multiparty democracy.369 By way of illustration, twenty nine political parties
participated in the 2014 general elections.370 Its electoral regime for national and provincial
elections is based on a proportional representation voting system.371 It is worth noting that
despite the existence of a political environment that encourages diversity of political affiliation,
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South African politics has been dominated by the African National Congress (ANC), 372 a
liberation struggle movement formed in January 1912.373 The ANC won the first general
elections of 1994 resoundingly and has dominated subsequent elections held in 1999, 2004,
2009 and 2014.374 For instance, in the 2009 general elections, the ANC won 65.9 percent of the
vote compared with its nearest rival, the Democratic Alliance (DA) which won 16.7 percent of
the vote.375 In the 2014 general elections, the ANC got 62.15 percent of the vote compared to
the DA’s 22.23 percent, showing a slight gain on the part of the opposition party.376
On the political and civil rights landscape, the South African Constitution goes much further
than most constitutions in Africa in providing fundamental guarantees for civil and political
rights.377 It contains a comprehensive justiciable bill of rights which is considered as one of the
most progressive in Africa.378 Such a progressive constitutional regime coupled with strong
institutions that support democracy have ensured a general culture of legality and the rule of
law. Court decisions are generally respected by the political players and this has reinforced the
culture of judicial independence. This does not mean that there have been no frictions between
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the judiciary and the executive. Frictions have occurred but the executive has tended to lean
more in favour of the rule of law despite serious misgivings with particular court decisions.379
On the economic front, the South African economy is the biggest on the African continent.
Since 1994, South Africa has experienced an economic boom.380 Sustained economic growth in
the post-independence decade due to favourable macroeconomic conditions ensured a Gross
Domestic Product (GDP) averaging 5.4 percent.381 Despite this positive economic outlook, South
Africa continues to reflect the apartheid legacy of extreme economic inequalities.382
3.3.2 Evolution of the South African legal system with emphasis on judicial selection
mechanisms
The colonial and post-independence South African legal system is an example of a hybrid legal
system, a feature which is shared by most countries in Southern Africa. A hybrid or mixed legal
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system is one that is constituted by a mixture of two or more distinct legal traditions. In order
to fully appreciate the foundation of the South African legal system, it is critical to give a
historical analysis of the development of the legal system from the time the Dutch occupied the
Cape in 1652.383
When the Dutch settled at the Cape in 1652, the law in the Netherlands had been greatly
influenced by Roman law from the 14th century onwards. The blending of Roman Law and
Dutch law over the centuries created the foundation for the modern Roman-Dutch law.
Significantly, the Dutch introduced Roman- Dutch law at the Cape in 1652.384 The establishment
of the Raad Van Justitie (Council of Justice) in 1685385 further consolidated the use of RomanDutch law at the Cape.386 Roman-Dutch law continued to be the dominant legal system at the
Cape until the British occupation in 1795.387 The British retained Roman-Dutch law. A major
change initiated by the British to the Cape legal system was the introduction of the Charter of
Justice388 in 1827 which centralized the administration of justice.389 During this period, English
law was assimilated into the Cape legal system especially in commerce which was dominated by
the British.390 The unification of South Africa in 1910 further consolidated the legal systems in
383
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different parts of South Africa which were developing independently of each other. 391 From the
foregoing background, the South African legal system can be described as a mixed or hybrid
system which has as its substrata, the Roman-Dutch law with a lot of English law influences.392
Similarly, recent studies have confirmed that both Roman-Dutch and English law carry about
equal weight in the South African legal system.393
With respect to judicial appointments, the post 1996 judicial appointment processes in South
Africa represent a paradigm shift from the situation obtaining in colonial South Africa. In the
early development of the South African legal system, two distinct phases are discernible in
relation to judicial selection. The first phase relates to the appointment of lay judges by Dutch
authorities until the British Charter of Justice of 1827.394 This Charter transformed the legal
system by providing for a Supreme Court staffed by legally qualified judges.395 As a logical
corollary to these developments in the administration of justice, the legal system necessarily
reflected the British orientation throughout the nineteenth century.
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In terms of section 10(1) (a) of the Supreme Court Act of 1959,396 ‘The Chief Justice, the judges
of appeal, the judges president, the deputy judges president and all other judges of the
Supreme Court shall be fit and proper persons appointed by the State President…’ It appears
therefore that the only legal prescription was that an aspiring judicial candidate must have
been a fit and proper person to hold judicial office. This necessarily entailed that a lot of
subjective executive discretion dominated the judicial selection process. In practice however,
the Minister of Justice had tremendous influence in selecting judicial candidates and exercised
sole discretion in acting judicial appointments.397 In the latter years of apartheid, the Minister
of Justice acted on the recommendations of the Chief Justice or the Judge President of the
relevant division in judicial selection.398 Furthermore, the Republic of South Africa Constitution
Act of 1983 which lasted from 1984 to 1994 did not introduce fundamental changes in the
manner of selecting judges.399 It basically adopted wholly the judicial selection provisions of the
Supreme Court Act of 1959.
However, a number of salient features of the apartheid judicial selection processes are
discernible. Firstly, judicial selection was premised on race resulting in white candidates being
exclusively appointed.400 Secondly, the selection process was shrouded in secrecy raising the
spectre of political patronage in the selection process.401 Thirdly, judicial candidates were
mainly drawn from senior advocates from the bar.402 Lastly, the apartheid era had as one of its
hallmarks, the appointment to the Appellate Division of judges generally supportive of the
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Nationalist Party.403 Writing in 1982 in the twilight of the apartheid era, Sir Sidney Kentridge
observed that:
‘…over the past thirty years political factors have been placed above merit- not only in
appointments to the Bench but in promotions to the Appeal Court … a number of
appointments to the Supreme Court and a number of judicial promotions have been
made which are explicable solely on the ground of the political views and connections of
the appointees and on no other conceivable ground.’404
It is this judiciary so constituted which survived the political transformation from apartheid to a
liberal democratic state almost wholly intact.405 The dawn of a new democratic order in 1994
ushered in fundamental changes to the manner of selecting judges. The new democratic order
was set on a platform which represented a complete break with the past. A detailed analysis of
the post 1996 judicial selection mechanisms is dealt with later.
3.4 General background of Zimbabwe, and evolution of its legal system in the context of
judicial selection mechanisms
The development of the Zimbabwean legal system is closely intertwined with the legal
developments in colonial South Africa. In fact, the core of the Zimbabwean legal system was
received indirectly from South Africa. Given these shared legal backgrounds, it is critical to
analyse the differences in the evolution of both countries’ legal systems.
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3.4.1 General Background: Zimbabwe
Zimbabwe is a unitary landlocked state situated in Southern Africa.406 The 2012 census
estimated the total population to be approximately 13 million people.407 It is a multi-ethnic
country with two major groups namely, the Shona and the Ndebele speaking peoples. The
Shona people constitute 82 percent whilst the Ndebele constitute 14 percent of the total
population. Other minority groups constitute four percent of the total population.408 The 2013
Constitution recognizes sixteen official languages.409

Present day Zimbabwe was colonized by the British South Africa Company in 1890. In 1895, the
name Rhodesia was officially recognized under the British South Africa Company’s
administration. In 1923, Zimbabwe (Southern Rhodesia then) became a self-governing territory
under the British Empire. The white settlers declared independence from Britain in 1965 and
Southern Rhodesia became a sovereign state. The major highlights of the colonial regime were
racial discrimination against the black majority, land segregation and segregated governance.410
Political and economic rights were only accorded to the white settler community. The rise of
African consciousness in the 1930’s led to the struggle for self-rule which culminated in the
Second Chimurenga (war of independence). The war for independence ultimately led to the
signing of the Lancaster House Agreement in 1979 which ushered in majority rule in 1980.411
The Lancaster House Agreement also provided for a new constitution which was basically a
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compromise document. The elections of 1980 were won by Zimbabwe African National Union
Patriotic Front (ZANU PF) which subsequently formed the first post-colonial government.412

Since the adoption of the Lancaster House Constitution, Zimbabwe follows a multi-party
democracy system despite a failed attempt to introduce a one party state in the late 1980’s.413
As earlier alluded to, the first democratic elections were held in 1980 and this saw the
transition to majority rule.414 However, internal disturbances between 1982 to 1987 fuelled by
disgruntled former liberation fighters from the PF-ZAPU culminated in the signing of the 1987
Unity Accord between the Zimbabwe African Peoples Union (PF ZAPU) and ZANU PF. The Unity
Accord merged the two liberation parties into one with the name ZANU PF being retained.415

The ZANU-PF party dominated Zimbabwe’s political landscape and won every election from
independence up until the year 2000.416 With the birth of a strong opposition party in 1999
called the Movement for Democratic Change (MDC) which contested the March 2000
parliamentary elections,417 ZANU-PF lost a considerable number of seats. In June 2002,
presidential elections were held which also saw ZANU-PF facing stiff competition from the MDC
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amid allegations that the elections were rigged in favour of the former.418 However, the year
2000 is significant in Zimbabwe’s politics in that a government led constitution reform process
resulted in the proposed constitution being rejected at a referendum.419 Significantly, the
rejection of the proposed constitution marked the first political defeat for the ZANU PF
leadership.420 A backlash ensued against perceived political opponents. The judiciary was not
spared and perceived compliant judges were appointed to dilute the bench while other judges
were forced to resign including Chief Justice Gubbay.421

An equally significant turn in Zimbabwean politics was witnessed in the 2008 harmonised
elections. Prior to the elections, there were allegations of violence and intimidation being
perpetrated against opposition political party supporters.422 The same concerns applied to the
re-run of the 2008 elections. These disputed elections culminated in the formation of a
Government of National Unity (GNU) by the three major political parties in February 2009.423
The GNU subsequently collapsed as a consequence of the 2013 elections which were won by
ZANU PF with a clear majority.424
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While the Lancaster House Constitution and the 2013 Constitution which repealed it, provide
for civil and political rights, Zimbabwe has over the years progressively failed to recognize and
protect the fundamental rights of citizens.425 This state of affairs has necessarily led to the nonobservance of the rule of law.426 Court orders have brazenly been ignored on numerous
occasions where the government did not agree with a court decision especially in cases
involving land acquisition.427 While the political environment provides for multi-party
democracy, Zimbabwean politics has been polarized between the two major political parties,
ZANU PF and the MDC Tsvangirai (MDC T).

On the economic front, Zimbabwe has experienced mixed fortunes. At independence in 1980,
the country was considered the jewel of Africa with its abundant resources. 428 The country had
a vibrant economy based on agriculture, mining, manufacturing and tourism industries. This
promising start to this new democratic dispensation was soon eroded by a combination of
factors. These included bad governance, economic mismanagement and the failed Economic
Structural Adjustment Programme (ESAP) of the early 1990s.429 A progressive decline
economically ensued up to the late 1990’s.430 The onset of the ‘land invasions’ in 2000 spelt
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unprecedented doom for the Zimbabwean economy.431 The once promising jewel of Africa was
plunged into an economic and political crisis which paralysed critical sectors of the economy.432
As a result of this economic crisis which precipitated hyper-inflation,433 the Zimbabwean Dollar
was abandoned in 2008 in favour of other stable currencies.434 However, the formation of the
inclusive government by the three major political parties in 2009 had a positive impact. The
country’s economy stabilized with year on year inflation for December 2012 pegged at 2.91
percent compared to a peak of 1,096 percent in 2006.435
3.4.2 Evolution of the Zimbabwean legal system with emphasis on judicial selection
mechanisms
Zimbabwe’s legal system is an example of a hybrid system. After the colonization of Zimbabwe
by the British South Africa Company in 1890, a Proclamation was subsequently made to the
effect that the law at the Cape as at 10 June 1891 was to be retained. The reality in fact was
that the law to be administered in Southern Rhodesia as a result of the Proclamation was
Roman Dutch law with substantial English law influences.436 Consequently, the evolution of the
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South African legal system at the Cape prior to 1891 had a tremendous influence on the
development of the legal system in present day Zimbabwe. In fact, present day Zimbabwe
received its legal system indirectly from South Africa.
Legal developments at the Cape paved the way for the current Roman Dutch legal system in
Zimbabwe as the post-independence government inherited the colonial legal system intact.
Section 89 of the Lancaster House Constitution reaffirmed the basis of the Zimbabwean legal
system as being Roman Dutch law in the following terms;
‘Subject to the provisions of any law for the time being in force in Zimbabwe relating to
the application of African customary law, the law to be administered by the Supreme
Court, the High Court and by any courts in Zimbabwe subordinate to the High Court shall
be the law in force in the Colony of the Cape of Good Hope on 10 th June, 1891, as
modified by subsequent legislation having in Zimbabwe the force of law.’
The same basis of the Zimbabwean legal system has been left intact by the 2013
Constitution.437 It is apparent that Zimbabwe entrenches a dual legal system wherein African
customary law operates concurrently with the general law.438 The application of customary law
and general law within the same legal system has often led to a conflict of laws which the
courts have been called upon to resolve.439 Despite the Roman Dutch underpinnings of the
Zimbabwean legal system, it appears that subsequent post-independence legislative
prescriptions have ‘weakened the Roman Dutch legal substratum on which the legal system is
built.’440
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In relation to superior court judicial appointments, the evolution of the legal system also had a
corresponding effect on the judiciary including on the caliber of men selected to man it. At this
juncture, an analysis of the judicial selection mechanisms in Rhodesia is pertinent.441 It appears
that the judicial selection processes in Rhodesia were a complete departure from the British
colonial tradition.442 The British colonial tradition entailed advancement to the bench through
the magistracy ranks and transfer of law officers from other colonies.443
Any meaningful analysis of the colonial judicial selection mechanisms cannot ignore the various
constitutional designs in the colonial era. Such an analysis necessarily focuses on the 1923
Southern Rhodesia Constitution,444 the 1961 Rhodesia and Nyasaland Federation Constitution,
the 1966 and the 1969 Rhodesian Constitutions. The 1923 Southern Rhodesia Constitution
introduced a Responsible Government in the colony and this meant that Southern Rhodesia
became a self-governing colony under the British Empire. Section 38(1) of the 1923 Constitution
provided that, the judges of the High Court were appointed by the Governor in Council at his
sole discretion. However, a clear departure from the 1923 Constitution in so far as judicial
selection is concerned is found in the 1961 Constitution. The 1961 Constitution provided for the
first time, the qualifications for appointment to judicial office as well making a distinction
between the appointment of the Chief Justice and the rest of the judges. The appointment of
all judges with the exception of the Chief Justice, were done by the Governor on the advice of
the Prime Minister, and with the agreement of the Chief Justice. In terms of section 50(3) of
the 1961 Constitution, a person qualified for appointment as a judge if the person came from a
country where Roman-Dutch law was the common law and English was the official language. In
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addition, the person must have qualified to practice as an advocate for not less than ten years.
It would appear that the involvement of the Chief Justice was meant to check executive
manipulations of the judicial selection process.
The 1966 Rhodesian Constitution retained the same qualification requirements as its
predecessor and the only change related to the appointment of the Judge President and the
rest of the judges of the High Court. In terms of section 59(3) of the 1966 Constitution, the
Prime Minister was obliged to ‘consult’ the Chief Justice in the appointment of the Judge
President, and in the case of other judges of appeal, the Chief Justice and the Judge President.
The 1966 judicial selection mechanisms were retained in the 1969 Rhodesian Constitution.445
In essence, judges were appointed by the executive on the recommendation of the Judge
President for the division concerned.446 Significantly, the Judge President for the division and
the Minister of Justice played pivotal roles in the judicial selection process, and the system
depended heavily on their integrity.447
Several salient features are evident from an analysis of the judicial selection processes in
colonial Zimbabwe which can be referred to as Rhodesian judicial selection conventions. First,
most of the colonial judicial appointments were from members of the bar and experience at the
bar as an advocate was an important factor in securing appointment to the bench.448 This is
hardly surprising considering that the bar was very small hence the heavy reliance on foreign
jurists. Second, appointments were not only confined to nationals. Quite a number of foreign
jurists especially South Africans were appointed to the bench. It appears there was a general
orientation towards appointing candidates with a Roman Dutch law background with one
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notable exception being the appointment of Justice Fieldsend from the United Kingdom.449
Third, politics played little part in the motivations for judicial appointments. Redgment notes
the failure by Reggie Knight, a Minister of Justice to have himself appointed to the bench as
generally indicative of the fact that political persuasion did not matter much in judicial
selection.450
It is also important to note that the post-independence judicial selection mechanisms especially
in the immediate years after independence borrowed a lot from the Rhodesian conventions on
judicial selection. However, a number of constitutional amendments soon after independence
intertwined with the politico-economic developments earlier alluded to drastically changed the
political culture of judicial selection in Zimbabwe.451
3.5 Evaluation of political, economic and legal contexts
An evaluation of the legal and non-legal contexts in all three countries reveals several critical
points in relation to the mechanisms of judicial selection. It is apparent that all three countries
share a colonial past which was characterized by racial discrimination against the Black
majority. Independence for these countries entailed the dawn of a new era insofar as judicial
transformation is concerned. Consequently, judicial reforms including the mechanisms of
appointing judges took centre stage as the post-independence states sought to ensure that
their respective judiciaries reflected demographic patterns.
Closely linked to the above observation is the transition to independence in all three countries,
and its effect on judicial selection including the fate of the colonial judicial appointments.
Mozambique experienced a ‘forced’ transformation of the judiciary due to the flight of
Portuguese judges in the aftermath of independence. By way of contrast, South Africa and
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Zimbabwe inherited the colonial bench almost wholly intact for the purposes of continuity
without any major disruptions to their judicial orders. An equally important peculiar feature of
the Mozambican post-independence judiciary is the selection of professional and elected lay
judges for all courts whereas both South Africa and Zimbabwe continued with the colonial
tradition of appointing only professional judges.
It is clear that the mechanisms of judicial selection in colonial South Africa and Zimbabwe were
more or less the same. The processes involved the Minister of Justice acting on the
recommendations of the Judge President of the Division concerned. These similarities are
hardly surprising considering the shared colonial basis of the legal systems in both countries. In
fact, several South African jurists were appointed to the Zimbabwean bench during the colonial
era. By contrast, judicial appointments in colonial Mozambique were centralized in Lisbon
which appointed administrators who performed both judicial and administrative functions. A
peculiar feature of Mozambique is the racialised legal system, one for ‘locals’ and the other for
Portuguese citizens. Compared to South Africa and Zimbabwe which had centralized judiciaries,
Mozambique’s legal developments lagged behind due to the fragmented Portuguese legal
system.
Colonial legal developments in all three countries undisputably influenced the nature of the
present day legal systems. The colonial mix of English and Roman-Dutch law has survived up to
the present day in the South African legal system. Zimbabwe shared more or less the same legal
system with South Africa during the colonial era but post-independence legislative
interventions have substantially weakened the Roman-Dutch foundations of the Zimbabwean
legal system. These post-independence divergences can be attributed to the fact that South
Africa received its legal system directly from Europe whereas Zimbabwe received its legal
system indirectly through South Africa.452
Significantly, both the South African and Zimbabwean legal systems have all been influenced by
the civil law whilst Mozambique’s legal system is entirely based on it. A point of divergence
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relates to the administration of justice in both South Africa and Zimbabwe which has been
influenced more by the English law than by the civil law. While Mozambique’s legal system is
deeply rooted in the civil law tradition compared to South Africa and Zimbabwe, the influence
and recognition of legal plurality is a common feature of all three legal systems.
Moving on to the political and economic fronts, political developments in all three countries
have tended to have an impact on the economic prospects as well. The three countries have
experienced different post-independence political and economic transformations. Mozambique
and Zimbabwe experienced post-independence internal disturbances which had detrimental
economic effects, especially on the Mozambican economy. South Africa on the other hand
experienced a political transition which ensured economic stability. Furthermore, Mozambique
and Zimbabwe share common experiences of failed economic policies at the behest of
international financial lending institutions. South Africa attained independence in the mid
1990’s when these policies had already failed in its neighbours. Nevertheless, economic
mismanagement in Mozambique and Zimbabwe has tended to have a greater negative impact
on the economy compared to the South African position.
On the political front, a common feature is that politics in all three countries has been
dominated by former liberation movements. As observed in the previous chapter, the
delegative theorists see no incentive for an independent judiciary in a context where a single
political party dominates. In this respect, it remains to be seen whether the political dominance
of single parties on the political landscape in all three countries, has had undesirable effects on
the independence of the judiciary generally.
3.6 Conclusion
It is clear that any useful comparative enquiry into two or more legal systems necessarily hinges
on a clear understanding of each country’s peculiar circumstances. These circumstances include
both the legal and non-legal contexts. In fact, a country’s general background is useful in that it
enables one to better appreciate the politico-economic and legal environment in which
particular norms and institutions operate. Similarly, the appreciation of a country’s context is
extremely necessary in the assessment of a key institution such as the judiciary. The judiciary
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does not operate in a vacuum. It necessarily follows that the culture of judicial independence is
influenced by each country’s politico-socio, economic and legal context.
The impact of country contexts is particularly evident in the development of mixed legal
systems in all three countries. Despite the differences in all three countries’ colonial
experiences, it would appear the post-independence states inevitably adopted the colonial
legal system almost wholly intact. This is so despite the Mozambican socialist ‘experiment’ with
regards to the legal system in the post-independence aftermath. Perhaps one of the most
critical perspectives emanating from this chapter’s discussions, is the analysis of the evolution
of judicial selection systems in all three countries in the colonial context. This background is
critical in the assessment of present day superior court judicial selection procedures. Some
colonial conventions on judicial appointments were inherited by the post-independence states
in all three countries. As such, the desirability of these conventions in different political
contexts needs to be evaluated.
In light of this chapter’s background discussions, the next chapter examines the general
considerations relating to superior court judicial selection in all three countries. This
examination is important in that it will explore two critical aspects, which are the constitutional
and legislative frameworks governing judicial selection, and JAC’s as key institutions in the
selection of superior court judges.
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CHAPTER IV
AN EXAMINATION OF JUDICIAL SELECTION MECHANISMS IN MOZAMBIQUE, SOUTH AFRICA
AND ZIMBABWE: GENERAL CONSIDERATIONS
4.1 Introduction
The preceding chapter has provided a historical context of the systems of judicial selection in
Mozambique, South Africa and Zimbabwe. Such an endeavor was necessary in order to
properly situate the current judicial selection mechanisms in all three countries. The approach
adopted in this chapter is primarily based on the functionality of the various mechanisms which
these countries have put in place so as to create meritorious and politically independent
judiciaries. In particular, this chapter examines more or less similar institutions and processes in
the judicial selection systems across all three jurisdictions. A thematic comparison is critical in a
multi-country comparative study of this nature in order to draw useful lessons from each
country’s experiences. Moreover, the choice of a particular method of judicial selection
inevitably involves a comparison of what reformers perceive to be the relative strengths and
weaknesses of the available alternatives.453
The analysis in this chapter is mainly predicated on the data obtained from a questionnaire
which was administered in all three countries.454 The questionnaire covered several themes on
judicial selection and the responses were used to assess the various aspects of it. The
questionnaire was administered to stakeholders in the justice delivery system, namely judges,
lawyers, legal academics and civil society practitioners. Further, the questionnaire was
complemented by interviews with key stakeholders in the judicial selection process.
Significantly, the data collected in all three countries was integrated into the analysis of the
constitutional and legislative frameworks as well as the assessment of the JACs.
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This chapter begins with a comparative analysis of the constitutional and legislative frameworks
governing superior court judicial selection in all three countries. This analysis is followed by an
assessment of judicial appointment commissions. The assessment of the JAC’s focuses on four
critical aspects characteristic of these commissions. These are the JAC status, composition and
appointment of members, and the procedures utilized in judicial selection.
4.2 Constitutional and legislative frameworks governing judicial selection
The constitutions of Mozambique, South Africa, and Zimbabwe entrench key provisions that
form the basis for the selection of superior court judges. The Mozambican Constitution was last
revised in 2004,455 whereas South Africa has made minor modifications to its 1996 Constitution.
Of the three countries, Zimbabwe has a relatively new constitution which was promulgated in
2013 after a major constitutional reform exercise. In this respect, the following discussions on
the constitutional and legislative frameworks proceed on a country by country basis before a
comparative assessment of the positions in all three countries is done.
Beginning with Mozambique, the judicial independence principle finds expression in Article
217(1) of the Constitution, and was first recognized in the 1990 Constitution.456 The
Mozambican Constitution also proclaims the impartiality of the judiciary which is subject only
to the law.457 Article 223 of the Constitution sets out the categories of courts, which are the
Supreme Court, the Administrative Court, courts of justice and various specialized courts.458
Article 223 is complemented by Law No. 24 of 2007 which re-organized the judicial system in
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Mozambique by creating among other things the Court of Appeal as an intermediate court
below the Supreme Court.459
The Mozambican Constitution and Law No. 24 of 2007 are the main legal instruments which
govern the judicial structure and the selection of superior court judges. 460 The Mozambican
Constitution further provides for the composition and selection of the Constitutional Council, 461
the Supreme Court,462 and the Administrative Court judges.463 All other courts with the
exception of the aforementioned courts are established in terms of subsidiary legislation. The
Superior Council of the Judiciary,464 and the Superior Council of the Administrative Judiciary465
are constitutionally entrenched and mandated with the management of the ordinary judiciary
and the administrative judiciary respectively. As the following discussions will show, these
commissions play an important role in the selection of superior court judges in Mozambique.
While the Mozambican Constitution specifies the general qualification requirements for
superior court judges, it however lacks clarity in respect of the specific attributes expected of a
prospective judge. Inasmuch as legal experience is an important consideration in judicial
selection generally,466 it is critical that the constitution entrenches the key attributes expected
of superior court judges. Invariably, the constitutional entrenchment of these attributes goes a
long way in safeguarding the constitutional text from subjective evaluations. Furthermore, the
459
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lack of clear constitutional criteria beyond the general qualification requirements has done little
to encourage a robust public debate on the qualities expected of a Mozambican superior court
judge.
An important feature of the Mozambican legal framework pertaining to the judiciary is the
existence of a career judiciary from the District Court level up to the Court of Appeal. The
Constitutional Council and the Supreme Court are distinct from the career judiciary as they are
open to legal practitioners who are appointed from outside the judiciary.467 In keeping with its
civilian tradition, the Mozambican Constitution establishes a Constitutional Council which is a
quasi-judicial body responsible for constitutional matters.468 The Council has its own separate
competencies which are distinct from the competences of other courts with the Supreme Court
remaining the final court of appeal in non-constitutional matters. An important peculiarity of
the Mozambican judicial system is the participation of elected lay judges in first instance trials.
The role of lay judges is however limited to matters of fact not law.469 As the previous chapter
showed, the constitutional entrenchment of these lay judges emanated from the socialist
ideology of popular justice and citizen participation in the justice system. This socialist
orientation has however remained a dominant feature of Mozambique’s post-independence
judicial landscape.470
Like Mozambique, South Africa also constitutionally entrenches the judicial selection
framework for its superior courts. The main legal instruments governing judicial selection in the
country are the Constitution,471 the Judicial Service Commission Act,472 the Superior Courts
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Act,473 and the Judicial Service Commission Regulation No. 423 of 2003. The South African
Constitution also affirms the judicial independence principle. Section 165 of the South African
Constitution vests judicial authority in the courts which are independent and subject only to the
Constitution and the law.474 Furthermore, the Constitution establishes a court structure with
the Constitutional Court being the apex court. The Constitution further regulates the
competences of the judicial courts, namely the Constitutional Court,475 the Supreme Court of
Appeal,476 the High Courts,477 Magistrates Courts, and other courts.478 Clarity in respect of
which courts constitute what can be termed ‘superior courts’ is found in the Superior Courts
Act.479 The term ‘superior court’ is defined as meaning, [t]he Constitutional Court, the Supreme
Court of Appeal, the High Court and any court of a status similar to the High Court.480
Section 178 of the South African Constitution establishes a 23 member JAC, which is a key
institution in the selection of superior court judges.481 The JAC is headed by the Chief Justice
and its functions are as prescribed in the Constitution and subsidiary legislation.482 A detailed
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discussion of the JAC follows later on in this chapter but the most important provision insofar as
judicial selection in South Africa is concerned is section 174(1) of the Constitution. This section
establishes three key criteria which should guide the selection of judicial officers as follows;483
‘Any appropriately qualified woman or man who is a fit and proper person may be appointed as
a judicial officer. Any person to be appointed to the Constitutional Court must also be a South
African citizen.’
The above section is complemented by Section 174(2) which provides supplementary criteria
on judicial selection as follows;
‘The need for the judiciary to reflect broadly the racial and gender composition of South Africa
must be considered when judicial officers are appointed.’
A detailed analysis of the constitutionally entrenched judicial selection criteria follows later in
this chapter under the discussion on the judicial appointment commission procedures.
Nevertheless, a significant point to note at this juncture is that the Constitution entrenches the
broad judicial selection framework which is then complemented by subsidiary legislation.484
This subsidiary legislation which is in the form of JAC regulations sets out the judicial selection
process in detail.485
Possibly inspired by the South African Constitution, the 2013 Zimbabwean Constitution
introduced fundamental changes to the legal framework governing the judiciary. These
fundamental changes are hardly surprising considering the serious concerns which existed
regarding the independence of the Zimbabwean judiciary.486 Unlike the position under the
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former constitution, the judicial independence principle is constitutionally entrenched in detail
in section 164 of the 2013 Constitution.487 Judicial authority is vested in the courts with the
newly created Constitutional Court being the apex court.488 The detailed constitutionally
entrenched judicial selection processes are a complete departure from the provisions in the
former constitution.489
The Judicial Service Act operationalized the JAC,490 but the main document insofar as judicial
selection is concerned is the Zimbabwean Constitution of 2013. It sets out the qualifications for
the different categories of judges as well as the establishment of the thirteen member JAC, 491
and the detailed procedures for judicial selection.492 In addition to the general qualification
requirements for the superior courts, the Zimbabwean Constitution sets out the critical judicial
selection criteria as follows;
‘To be appointed as a judge of the[Constitutional Court, Supreme Court, High Court, Labour
Court, Administrative Court] a person must be a fit and proper person to hold office as a
judge’493
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While the Zimbabwean process is relatively new, it is anticipated that the lack of clarity in
respect of what a ‘fit and proper person’ entails can subject the whole process to subjective
interpretations. As the following discussions will show, it would appear that the South African
quagmire in respect of the same vague criteria can easily manifest itself in the Zimbabwean
context. It is therefore critical for the JAC to come up with regulations on judicial selection
which would address the gaps in the constitutional text.
It is apparent from the preceding discussions that the constitutions of Mozambique, South
Africa and Zimbabwe have all provided a basis for legislation in relation to judicial selection.
Significantly, the South African judicial selection criteria are peculiar in that the same
requirements apply to all the judges of the superior courts. This position differs remarkably
from the constitutional framework in Mozambique and Zimbabwe which clearly establishes
different criteria for the different levels of superior courts. The Zimbabwean constitutional
framework perhaps provides greater clarity in respect of the mechanisms of judicial selection.
As noted above, it appears the Zimbabwean constitutional framework was modeled more or
less on the South African constitutional text on judicial selection. The constitutional borrowing
evident between the two countries constitutional texts is hardly surprising considering the
favourable pedigree of the South African judicial selection framework generally.494
Of all three jurisdictions, the Mozambican constitutional and legislative text provides the least
clarity in respect of the judicial selection framework for the superior courts, despite it being an
improvement on the 1990 Constitution which left issues concerning judicial selection for
subsidiary legislation. The above observation is in tandem with this study’s findings, in which a
significant majority (72 percent) of respondents in Mozambique agreed that the constitutional
and legislative framework had weaknesses on the law on judicial selection. On the other hand,
the South African survey results reveal a slight majority (52 percent) of the respondents
disagreeing that the laws on judicial selection had weaknesses. Paradoxically, an overwhelming
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majority (88 percent) of respondents in Zimbabwe agreed that the laws on judicial selection
had weaknesses (Figure 1).

Figure 1 Percentages of respondents agreeing that the law on judicial selection had weaknesses
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Source: Stakeholder opinion survey 2013.
These perceptions are clearly an indication of the distrust by stakeholders in the justice delivery
system of the Zimbabwean judicial selection framework generally. Despite the progressive
nature of the 2013 Zimbabwean constitutional framework on judicial selection, it is most
probable that these negative perceptions are deeply embedded in the former constitution’s
judicial selection framework. As an evolving process, it can be anticipated that these negative
perceptions will change over time once the new process is implemented fully as per the
constitutional text.
Having analysed the key constitutional and legislative provisions governing superior court
judicial selection in all three countries, the following discussions focus on a comparative
assessment of the JAC’s. Importantly, these commissions will be benchmarked against the
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internationally recognized standards for an effective and independent judicial appointment
commission.
4.3 Assessment of judicial appointment commissions
As pointed out in the discussions in Chapter 2, there are a myriad of methods for selecting
judges but judicial appointment commissions are perhaps one of the most popular methods
utilized across the world.495 The popularity of the commission model cuts across the common
and civil law divide. A recent study opines that judicial appointment commissions appear to be
the most popular method of judicial recruitment in new democracies as well as in established
democracies undergoing reform.496 An independent judicial appointment commission has
better prospects for appointing judges in a fair and transparent manner than one which is
merely an appendage of the executive.
The approach adopted in this section relies on the functional approach of comparative law
wherein each of the identified JAC elements will be analysed concurrently in all three countries.
The analysis will focus on the commission’s status, composition and appointment of members,
and the procedures utilized in the selection of judges. Such an approach in assessing the judicial
appointment commissions will necessarily bring out the distinctive features of each of the three
systems of judicial selection thereby making the comparison richer and more meaningful.
4.3.1 Status of judicial appointment commissions
The 2004 Mozambican Constitution entrenches the JAC (Superior Council of the Judiciary)
which is a body responsible for managing the judiciary. The JAC also plays an important role in
relation to the selection of judges for the Supreme Court as well as managing recruitment and
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promotion in the career judiciary.497 The powers of the JAC are spelt out in detail in the 2004
Constitution compared to the position under the 1990 Mozambican Constitution which
relegated the establishment of the JAC to subsidiary legislation.498 Theoretically, the
constitutional entrenchment as well as the recognition of the independence of judges in the
Mozambican Constitution is a positive step insofar as strengthening the functioning of the
judiciary is concerned.499 Furthermore, the Mozambican Constitution also creates another
parallel commission of similar status to the Superior Council of the Judiciary, the Superior
Council of the Administrative Judiciary which is responsible for the administrative, fiscal and the
customs courts.500 However, the major drawback of the administrative judiciary is that
important provisions relating to its commission’s composition and functioning are relegated to
subsidiary legislation. This state of affairs is indicative of the diminished status which is
attached to the administrative judiciary in which the executive has a relatively free hand.501
Like Mozambique, South Africa also constitutionally entrenches its judicial appointment
commission. Of critical importance, is the fact that the JAC is the advisor to government on
matters relating to the administration of justice.502 Moreover, the JAC is given authority
constitutionally to determine its own procedures. In order to operationalize the commission,
the Judicial Service Commission Act,503 was promulgated under which regulations governing the
procedures of the JAC are made.504 The constitutional vesting of such powers in the JAC clearly
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shows the intention of the drafters to create an independent commission which is beyond the
reach of legislative interference. As shown in Chapter 3, the constitutional entrenchment of the
JAC represents a departure from the position obtaining in apartheid South Africa where the
executive dominated the judicial selection system due to the absence of an independent
institution overseeing judicial appointments.505
Moving on to the Zimbabwean position, the 2013 Zimbabwean Constitution for its part
establishes a JAC which is an improvement on the commission previously established under the
repealed Lancaster House Constitution.506 The JAC is constitutionally mandated with promoting
and facilitating the independence and accountability of the judiciary.507 Furthermore, the JAC is
also required to conduct its proceedings in a fair and transparent manner. 508 The commission
advises the government on matters relating to the administration of justice and the
government is constitutionally obliged to pay due regard to any such advice.509 However, this
progressive stance is watered down by section 190(3) of the Constitution which provides that
the JAC requires the approval of the Minister responsible for justice in making its own
regulations. This position contrasts sharply to the provisions in the South African Constitution
highlighted above which clearly demarcate the functions of the commission from the executive
domain.
From the above discussions, the following observations are apparent in respect of the status of
judicial appointment commissions in all three countries. Despite the differences in the legal
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traditions between Mozambique on one hand and South Africa and Zimbabwe on the other, it
appears the constitutional recognition of JACs is a common trend among all three countries. In
fact, the differences in the constitutional status of these commissions relate much more to the
detail than the substance. Critically, the constitutional text in all three countries attempts as far
as possible to demarcate the functions of the JAC from the executive and legislative spheres of
influence. While constitutional prescriptions alone are not enough to secure the independence
of the judiciary, the fact that the JAC in each polity is given recognition in the Constitution goes
a long way in insulating it from unnecessary external pressures since it is much more difficult to
tamper with a constitutionally entrenched body.
4.3.2 Composition and appointment of members
Closely intertwined with the composition of the commissions is the question of how the
commission members are appointed and by whom.510 It is important that the appointment of
commission members be insulated as much as possible from purely political choices. There are
various typologies of judicial appointment commission membership across jurisdictions. As
such, there is no accepted blue print which completely eliminates the risks of political
manipulation of the appointment of JAC members. Generally, typologies of JAC membership
include selection by political bodies (executive and legislature), ex officio members, and
nominating bodies representative of key stakeholders in the justice delivery system.511
4.3.2.i Mozambique
The composition of the JAC is provided for in Article 221 of the Mozambican Constitution. 512
Article 221(1) establishes a 16 member JAC headed by the President of the Supreme Court.513
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The only difference which the 2004 Constitution introduced in relation to the composition of
the JAC, is the addition of one more seat in the commission for a member of the legislature.514
The JAC under the post 2004 constitutional regime is composed of the President and Vice
President of the Supreme Court, two members appointed by the President, five members
elected by Parliament according to the principles of proportional representation, and seven
members of the judiciary in different categories elected by their peers in terms of the Statute of
Judges.515 The terms of the JAC members with the exception of the President and Vice
President of the Supreme Court are limited to single periods of three years.516
From the above JAC composition, it is clear that the executive directly or indirectly appoints
nine members of the JAC with the remainder of the members coming from the different
categories of the career judiciary. While the five members appointed by Parliament do not
necessarily owe allegiance to the executive, the reality is that the FRELIMO party has
dominated Mozambique’s political landscape and is always assured of the majority of the five
seats in the commission.517 Furthermore, vast powers are vested in the President of the
Supreme Court, a direct executive appointee who also chairs the JAC.518 Concerns have been
raised over the open association of the President of the Supreme Court with the ruling FRELIMO
party, and this has cast doubt over the independence and impartiality of the commission’s
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deliberations in relation to the selection of judges.519 A recent study on the Mozambican justice
sector concludes that perceptions abound that through the composition of its members, the
JAC is closely linked to the executive.520 The above point is supported by this study’s findings
which show that almost 50 percent of the respondents interviewed were of the view that the
composition of the JAC did not instill confidence in the judicial selection processes in
Mozambique.521 This balanced perception among stakeholders in the justice delivery system
can be interpreted to be indicative of a system which needs to be revamped so as to instill
greater stakeholder confidence in its processes and outcomes.
Overall, the Mozambican JAC is composed of nine members drawn from the judiciary while the
remaining seven members do not necessarily have to be legal practitioners. The bias in favour
of the judiciary is hardly surprising due to the influence of the civil law tradition which
entrenches a career judiciary. Consequently, the interests of each of the various categories of
judges are represented in the JAC. A related concern emanating from this state of affairs is
perhaps the under-representation of other key stakeholders such as the legal profession, and
legal academics in the composition of the JAC. In fact, an overwhelming majority of
respondents interviewed (88 percent) felt that there was need to have all critical stakeholders
participating in the selection of judges in order to ensure greater scrutiny of prospective judicial
candidates.522 It augurs well for participatory democracy if the JAC is representative of key
stakeholders in the justice delivery system. The input from such key stakeholders is important
in determining the caliber of persons to be appointed as judges in the Mozambican superior
courts.

519

Interviews with members of the Mozambican Bar Association and legal academics conducted in Maputo from 714 July 2013.
520

See Afrimap, ‘Mozambique: Justice Sector and the Rule of Law’, 77 available at
www.afrimap.org/.../Mozambique%20Justice%20report%20(Eng).pdf accessed on 17/11/13. A significant number
of respondents interviewed clearly expressed lack of confidence in the impartiality of the Council due to its
membership connections with the ruling FRELIMO party.
521

Question 13 questionnaire responses.

522

Question 14 questionnaire responses.

110

4.3.2.ii South Africa
On the other hand, the composition of the South African JAC is provided for in section 178
(1)(a-k) of the Constitution. The 23 member commission is composed of members of the
judiciary, the legal profession, legal academia, politicians and presidential appointees.523
However, when considering appointments to the High Court, the membership of the
commission increases to 25 members due to the inclusion of the Judge President of the specific
court where the vacancy would have arisen and the Premier of the province concerned.524 The
South African JAC is a relatively large body which differs remarkably from the model imposed
on all former British colonies in Africa which gained independence after the 1960s.525 As a
product of a negotiated democratic transitional settlement, it is hardly surprising that the JAC’s
composition is inclusive of as many interest groups as possible.526 An analysis of the JAC’s
composition clearly points to a preponderance of lawyers compared to other interest groups. In
fact, of the 23 members of the JAC, at least 15 members are qualified lawyers as the members
of the legislature and those appointed by the President tend to have qualifications in law. 527 Du
Bois opines that, the proportion of politicians and legal professionals on the JAC goes a long
way in precluding the commission’s decision-making powers from being the exclusive domain
of either political or professional interests.528 It is hardly surprising therefore that a significant
523
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majority of respondents interviewed (83 percent) were basically satisfied with the current
composition of the JAC insofar as the commission’s representativity of stakeholders was
concerned.529 As one scholar observed, the composition of the South African JAC ‘shows how a
carefully structured mechanism for judicial appointment can combine transparency and
pluralism in a manner that may totally preclude all the negative aspects of executive
interference, but could certainly limit the possibilities of such interference.’ 530

Despite these progressive attributes, concerns have been raised over the South African JAC’s
composition. Reservations have been expressed over the significant component of politicians or
political appointees on the Commission.531 Despite being generally touted as a ‘model’
commission, a significant majority of respondents (76 percent) interviewed in this study
expressed serious misgivings over the appointment of the JAC commissioners.532 Particularly
prominent was a general concern over a significant proportion of political input in the
appointment of the commissioners compared to other issues such as gender representation on
the JAC. In fact, 15 members of the JAC are politicians. The challenge of restricting the
executive from influencing judicial appointments directly or indirectly through ‘decoys’ was
aptly underscored by Gordon and Bruce as follows;
‘The domination of politicians and political appointees in the JSC has driven allegations
that the judicial appointment process gives too much power to the executive and
legislature and infringes on the separation of powers. Additionally, because the ANC
currently controls the executive, the National Assembly and the National Council of
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Provinces, it is possible that the ANC would have control over the appointment of a
majority of the commissioners.’533
Notwithstanding the above reservations, the case of In re: Certification of the Constitution of
the Republic of South Africa534 is instructive in relation to some of the criticisms of the JAC
composition. It was contended in this case that Parliament and the executive were overrepresented on the JAC.535 In dismissing this contention, the Constitutional Court unanimously
held that;
‘The JSC contains a significant representation from the judiciary, the legal professions
and political parties of the opposition. It participates in the appointment of the Chief
Justice, the President of the Constitutional Court and the Constitutional Court judges,
and it selects the judges of all other courts. As an institution it provides a broadly based
selection panel for appointments to the judiciary and it provides a check and balance to
the power of the executive to make such appointments. In the absence of any obligation
to establish such a body, the fact that it could have been constituted differently, with
greater representation being given to the legal profession and the judiciary, is irrelevant.
Its composition was a political choice which has been made by the Constitutional
Assembly within the framework of the Constitutional Principles. We cannot interfere
with that decision, and in the circumstances the objection to section 178 must be
rejected.’536
4.3.2.iii Zimbabwe
Moving on to the Zimbabwean position, it appears the composition of the JAC entrenched in
the 2013 Zimbabwean Constitution borrowed heavily from the South African Constitution.
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Section 189 of the Constitution establishes a 13 member JAC whose members’ tenure, with the
exception of the ex officio members, is limited to single non-renewable period of six years.537
The Commission is made up of three types of members, namely judges, lawyers and others
chosen for their professional competences.538 It is not without any practical significance that
the new commission is a departure from the commission in the repealed Lancaster House
Constitution which had 6 members directly or indirectly appointed by the executive.539 The lack
of confidence in the former JAC is shown by the fact that 80 percent of respondents
interviewed in this study expressed reservations over its composition which was heavily
dominated by the executive.540

It appears that the composition of the 2013 JAC was intended to represent a complete break
with the past judicial selection processes in which the JAC was not representative of key
stakeholders in the justice delivery system and merely performed a perfunctory role of rubberstamping executive preferences. The JAC is composed of a minimum of ten members with legal
qualifications, that is, five judges, five lawyers, one ex-officio member and two lay persons.541
The above composition shows a careful balance between members of the judiciary, and those
from the legal profession. Of critical importance is the fact that the composition of the JAC is
now representative of the legal fraternity compared to the position under the former
constitution. The legal fraternity which provides a significant pool of judicial candidates, is
represented by three practising legal practitioners designated by the bar association. The legal
academia is also represented on the JAC. Overall, such a composition might perhaps augur well
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for the assessment of judicial candidates as most of the commission members are well placed
to critically scrutinize the suitability or otherwise of potential judicial candidates.542 In tandem
with the above observation, an overwhelming majority of the respondents (100 percent)
interviewed in this study supported the inclusion of key stakeholders in the justice delivery
system in constituting the JAC.543 A logical analysis of this trend is that the composition and
manner of appointing the JAC commissioners post 2013 is most likely to instill more confidence
in the selection of judges compared to the previous regime of judicial selection.

A noticeable difference with the South African and Mozambican commissions is the absence of
politicians on the Zimbabwean JAC. While politicians indirectly appoint the ex officio members
of the commission, it is noteworthy in the Zimbabwean context that the commission has been
insulated theoretically from direct political influences since the President only makes a single
direct appointment.544 Further, only two JAC members owe their appointments indirectly to the
President.545 This effectively means the President has a direct and indirect influence on 23
percent of the JAC membership. In the premises, the possibility of caucusing to adopt common
positions over particular judicial candidates is theoretically reduced. However, much depends
on the integrity of the commission members in discharging their constitutional mandate.

4.3.2.iv Points of Convergence and Departure with Global Practice
It is necessary at this point to determine the extent to which all three countries depart or
converge from the emerging global trends in relation to the composition of judicial
appointment commissions generally. As noted earlier, there are various typologies of the
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composition of judicial appointment commissions but these generally tend to include
stakeholders in the justice delivery system. It would appear that the composition of the
commissions in South Africa and Zimbabwe despite their varying sizes, is inclined more towards
the emerging trends on the composition of judicial appointment commissions since the
commissions are inclusive of key stakeholders in the justice delivery system. Significantly, an
overwhelming majority of respondents interviewed in all three countries supported the
participation of stakeholders in judicial selection (Figure 2 below).

On the other hand, Mozambique is a complete departure from the South African and
Zimbabwean positions in that its JAC is composed of only judges and politicians with judges
being the majority. This departure is hardly surprising due to the entrenchment of the career
judiciary in the Mozambican legal system coupled with its civil law tradition. Notwithstanding
this, a recent emerging trend in Mozambique has been the inclusion of key stakeholders such as
the bar association and legal academia via the ‘back door’ in the selection of judges as will be
shown in the following section. This observation on its own is evidence of the dichotomy that
can exist between the law on one hand and the actual state practice on the other.
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Figure 2 Percentages of respondents agreeing with the participation of stakeholders in the
justice delivery system in judicial selection processes
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Source: Stakeholder opinion survey 2013.

4.3.3 Judicial appointment commission procedures
4.3.3.i Mozambique
A notable peculiarity of the Mozambican judicial selection procedures relates to the JAC’s role
in the selection of judges for the career judiciary as well as for the Supreme Court.
Advancement through the career judiciary is through competitive exams which are
administered by the JAC. The Supreme Court and the Constitutional Council are different
propositions in that they are open to candidates outside the judiciary who meet the requisite
qualification criteria. It is in relation to the Supreme Court that the JAC plays an important role
which is more or less similar to the role played by the JAC’s in South Africa and Zimbabwe.
Article 226 of the Mozambican Constitution regulates the selection process for the judges of
the Supreme Court. The President of the Republic appoints the President and Vice President of
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the Supreme Court after consultation with the JAC.546 Article 226(3) provides for the
appointment of the rest of the Supreme Court judges in the following terms;
‘Judges of the Supreme Court shall be nominated by the President of the Republic on the
recommendation of the Superior Council of the Judiciary, on the basis of their curricula, after a
public tender open to judges and other national citizens of reputed merit, all of whom shall hold
degrees in law and be in full possession of their civil and political rights.’
Besides this constitutional provision, no piece of legislation provides any further clarification on
the specific details of the process to be followed by the JAC in selecting the judges. Accordingly,
the JAC has come up with its own procedures as a matter of practice in fulfilling its
constitutional mandate. As a closed institution which is not subject to public scrutiny,547 the
deliberations of the commission are confidential and insights into how the judicial selection
system operates were gained through interviews with stakeholders in the justice delivery
system.548
From the interviews, it emerges that the JAC convenes and selects a special panel made up of
representatives of key stakeholders in the justice delivery system.549 For example, the last panel
in 2011 was composed of two retired judges, a Dean of a law faculty, the President of the Bar
Association, the Attorney General and the President of the Administrative Court.550 This panel
was an ad hoc committee whose mandate was only limited to the specific judicial vacancies it
was intended to fill. Once selected, the members of the panel elect their own President at their
first sitting. The panel thereafter advertises the judicial vacancies in the public media inviting
applications. Upon receipt of the formal applications, the panel studies the applications and
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comes up with a shortlist which is then submitted to the JAC which is at liberty to reject the
shortlist. The shortlisted candidates are subsequently invited for interviews which are
conducted by the panel. The candidates are scored on a scale of 0-20 and the final grading is
published in the Government Gazette. The JAC thereafter proposes that the President make the
appointments from the list submitted. It is important to note that the results of the interviews
are valid for three years from the date of publication. What this means is that if a vacancy arises
in the future and within the three year period, the JAC simply nominates a candidate from the
list of those already interviewed but not yet appointed to office. 551 These procedures are
discussed in detail later on in Chapter 6.
Nevertheless, a number of observations can be made in respect of the Mozambican judicial
selection process. It is worth noting that the above process has been implemented only once in
2011 and is the first post 2004 experience of openness in the selection of Supreme Court
judges. Judging from past experiences, the 2011 selection process represents a paradigm shift
insofar as the openness and transparency of the process is concerned. This openness and
transparency is evidenced by the public advertisement of vacancies as well as the publication of
the shortlisted candidates and the final results. Further, the JAC’s involvement of stakeholders
such as the bar association and legal academia is worth noting in relation to opening the judicial
selection process to stakeholder participation, albeit through the ‘back door’. A distinctive
feature of the Mozambican judicial selection process is the publication of results for all judicial
candidates. While the propriety of such publication is debatable, the most important element
of this feature, is the extent it goes in publicly disclosing the performance of the judicial
candidates in the interviews.
Despite these seemingly progressive aspects of the Mozambican judicial selection process,
concerns have been raised on the independence of the judicial selection process from negative
external influences.552 First, the fact that the deliberations of the panel are in camera militates
against the complete openness of the selection process. Second, while the use of a panel
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composed of stakeholders in the legal fraternity is commendable, it is important that
information regarding the nomination of panel members be made publicly accessible. The
secrecy of this process has been justified on the grounds that it avoids negative pressures on
the panel members,553 but such secrecy casts doubt on the fairness of subsequent panel
deliberations.554 In any event, the fact that the public does not know who the panel members
are is not a strong safeguard against unwarranted external influences on panel members. In
fact, making the panel public can have a positive impact with regards to accountability on the
panel members’ part.
While it can be argued that the JAC itself has the final say on the panel’s deliberations, the most
critical aspects of judicial selection are performed by the panel. Consequently, there is need to
open the panel’s activities to public scrutiny in order to instill more public confidence in the
fairness and impartiality of the whole judicial selection process. Overall, it is important
therefore that the law clearly outlines the judicial selection process in detail in order to
promote greater transparency on the part of the JAC. As the following discussions on the JAC
procedures in South Africa and Zimbabwe will show, there is more to be gained from a process
which is transparent and subject to public scrutiny.
4.3.3.ii South Africa
The South African Constitution perhaps in principle, entrenches one of the most transparent
judicial selection processes.555 Section 174 of the South African Constitution provides for the
appointment of judicial officers. To complement the constitutionally entrenched judicial
selection process, Government Regulation No. R. 423556 provides in detail the procedures to be
553
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followed by the JAC in the selection of the various categories of superior court judges. The
Constitution makes a distinction between the appointment of the Chief Justice and the Deputy
Chief Justice, Constitutional Court judges, the President and Deputy President of the Supreme
Court of Appeal and the rest of the judges.557 However, these distinctions are hardly surprising
considering the political significance of the apex court judges.
The South African JAC’s procedure in the selection of judges can be summarized as follows.
When a vacancy arises on the Constitutional Court, the Chief Justice informs the JAC of the
vacancy. The commission publicly announces the vacancy calling for nominations.558 Each of the
nominations contains a letter of nomination which identifies the person making the nomination
as well as the potential candidate’s written acceptance of the nomination, a detailed curriculum
vitae of the candidate together with a completed questionnaire prepared by the Commission
and any other relevant information.559 Subsequently, all members of the Commission are
provided with a list of candidates nominated with an invitation to make additional nominations,
and to inform the screening committee of the candidates, if any, they feel should be included
on the shortlist of candidates to be interviewed.560 The screening committee is composed of
seven members representative of the commission membership and the input from the head of
the court where a vacancy has arisen is important in this process. 561 The screening committee
prepares the final shortlist of the interviewees who have a real prospect of recommendation
for appointment and this list is then submitted to the members of the Commission who can still
propose further additions to the list.562 The shortlist is thereafter published, and distributed to
various interest institutions such as the General Council of the Bar and various law societies
calling for their input on the shortlisted candidates. The feedback from these institutions is
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distributed to all the members of the Commission.563 The Commission subsequently interviews
all short-listed candidates and these interviews are open to the public and the media. 564
After the completion of the interviews, the Commission deliberates in camera and selects the
candidate to be recommended for appointment by consensus and in the absence of such
consensus, by majority vote.565 The final stage of the process involves publication of the names
of candidates recommended for appointment as well as advising the President of the
candidates selected with reasons thereof.566 The above procedures are followed in the
selection of Supreme Court of Appeal, High Court and specialized court judges. However, the
regulations do not require the JAC to give reasons for its recommendations.567
The Commission has justified the deliberations in camera on the basis of confidentiality on two
grounds. Firstly, non-disclosure enables the Commissioners to have frank and robust debate
around the suitability of candidates. Secondly, it protects the integrity and dignity of the
candidates without impeding or undermining the ability of the Commissioners to submit them
to robust assessment.568 It is worth noting at this juncture that the failure by the JAC to provide
reasons for recommending or not recommending candidates for judicial appointment has been
challenged in court. In The Helen Suzman Foundation v. The Judicial Service Commission and
Others,569 the Commission’s non disclosure of reasons as well as making public the post
interview deliberations transcript was challenged. However, the court dismissed the challenge
on the strength of comparative JAC practices in other jurisdictions.
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Notwithstanding the above issues, a number of observations can be made in respect of the
South African judicial selection process. First, the process generally promotes openness and
transparency in judicial selection. Second, the use of public nominations, open interviews and
input from stakeholders such as the bar associations and civil society fosters the prospects for
an independent judiciary through the judicial selection process. Despite being generally touted
as a progressive judicial selection process, concerns have however been raised over the lack of
clear standards for assessing the suitability and competence of potential candidates especially
taking into account the transformation imperatives.570 While a detailed analysis of the criteria
follows in the next chapter, some cursory observations are pertinent at this juncture.
It is apparent from the constitutional text that the Constitution uses obscure language on its
judicial selection criteria which then opens these criteria to various interpretive evaluations.571
It is hardly surprising that the South African constitutional text on judicial selection has been a
subject of rigorous public debate. These debates emanate from the attempt at constructing
what an ‘appropriately qualified’ and ‘fit and proper person’ means.572 In a recent study, Cowen
argues for a broader interpretation of an ‘appropriately qualified person’ which refers not only
to academic legal qualifications but also to legal skill and experience.573 Furthermore, the ‘fit
and proper person’ requirement is given meaning by an assessment of the express
constitutional requirements of independence, impartiality and fairness, integrity, judicial
temperament and commitment to constitutional values.574 To what extent each of these values
holds sway over others is debatable considering the little guidance the constitutional text
provides in interpreting these criteria. In light of these observations, it cannot be stated with
570
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certainty what the term ‘fit and proper person’ means. As Cowen observes, there is no correct
way to categorize the qualities that relate to fitness and propriety for judicial office.575
The bias of the JAC in favor of persons who have served as acting judges, whilst having its
advantages, tends to be discriminatory against members of the legal profession who would not
have had the opportunity to act as judges.576 As the following chapter will show, the Minister of
Justice determines who gets appointed as an acting judge. This aspect of the judicial selection
process only serves to fuel perceptions that background political gerrymandering plays an
important part in the judicial selection process.577
Furthermore, the South African constitutional goal of transformation of the judiciary has
inevitably been the source of a lot of controversy.578 While the JAC has in practice equated
merit and transformation in judicial selection, the constitutional text does not however support
such an interpretation.579 In fact, the constitutional text appears to provide for a two-step
process in judicial selection. The first is a determination of whether a candidate is
‘appropriately qualified’ and a ‘fit and proper’ person to hold judicial office. Once that hurdle is
overcome, the second step is a determination of whether the transformation goals are
enhanced by a particular judicial appointment.580 The JAC has also been criticized as having a
built-in bias in practice which has resulted in it overlooking meritorious candidates under the
pretext of advancing the transformation of the judiciary.581 While judicial transformation is a
necessity in the South African socio-political context in light of the discussion in the previous
575
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chapter, it is also equally important that these transformative goals be achieved in an objective
manner without necessarily overlooking merit as a pre-requisite.
Important insights into the JAC’s judicial selection processes can be gleaned from the case of
Cape Bar Council v. The Judicial Service Commission and Others.582 The case concerned the
validity of proceedings of the JAC at its meeting of 12 April 2011 when it convened to interview
and select candidates for three vacancies which had arisen on the Western Cape High Court.
The JAC shortlisted seven candidates and interviewed them for the vacancies. Subsequently,
only one candidate was recommended for appointment, with the remaining two vacancies
remaining open. This case is highly significant in relation to the voting procedures of the JAC.
The voting procedure employed by the JAC was that each member had one vote per vacancy
and not per candidate. Since there were three vacancies in this case, it meant that each
member had three votes in total to cast in respect of the selection of candidates for the
Western Cape High Court.583 The court found the voting procedure which subsequently denied
the interviewees the chance of being appointed was arbitrary, and irrational, and invalidated
the proceedings.584 Koen J said:
‘Simply advancing as justification that the remaining two vacancies were not filled
because none of the unsuccessful candidates were able to achieve the required majority,
where the voting procedure adopted resulted in the failure to obtain such majority
because votes per vacancy were spread over more candidates than the number of
vacancies for which they compete, was irrational and failed to provide the opportunity to
the majority of the members of the JSC to make a decision.’585
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The critical point which the court made in respect of the voting procedure adopted was that
spreading the votes over seven candidates when there were three vacancies was prejudicial to
the judicial candidates. Where the votes are evenly spread among the candidates, it meant that
none of the candidates would get the requisite majority vote. Perhaps the most significant
aspect of this judgment relates to the fact that, the JAC’s proceedings are not beyond scrutiny
and this promotes greater public accountability in its deliberations.
4.3.3.iii Zimbabwe
Moving on to the Zimbabwean position, it appears the Zimbabwean JAC and its judicial
selection procedures have been heavily influenced by the South African approach. Unlike the
former commission under the Lancaster House Constitution whose selection processes were
shrouded in secrecy,586 the judicial selection procedures for the 2013 JAC are constitutionally
entrenched in detail. Section 180 of the Zimbabwean Constitution governs the selection
procedures for all judges of the superior courts as follows. In the event of a vacancy, the JAC is
constitutionally obliged to advertise the position inviting the President and the public to make
nominations.587 The JAC subsequently conducts public interviews and submits a list of three
nominees for a single vacancy from which list the President makes the appointment. 588 If the
President considers that none of the nominees submitted to him or her are suitable for judicial
appointment, the JAC is obliged to submit a further list of three qualified persons and the
President has to appoint one of the nominees submitted.589

The Zimbabwean Constitution directs that judicial appointments must reflect broadly the
diversity and gender composition of Zimbabwe.590 While it is not clear how this constitutional
goal in respect of judicial selection can be met in practice, important lessons on diversity and
gender transformation can be learnt from the manner in which the South African JAC has had
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to grapple with judicial transformation issues.591 The critical lesson is the extent to which ‘merit’
in judicial selection can be overridden by transformative goals and considerations. Whilst
judicial transformation is a major theme in the South African context more than it is in
Zimbabwe due to the different historical contexts, it remains to be seen how the Zimbabwean
JAC will implement these transformation goals in practice.

It is apparent that the judicial selection procedures entrenched in the Zimbabwean Constitution
are intended to ensure greater transparency and accountability in the selection of judges. This
is underscored by the fact that the JAC is constitutionally required to conduct its business in a
just, fair and transparent manner.592 The 2013 judicial selection process represents a paradigm
shift insofar as the legal culture of judicial selection is concerned. The extent to which the
judicial selection process will achieve its constitutional promise will depend on how these
constitutional provisions will be implemented in practice. Theoretically, the new judicial
selection procedures will go a long way towards enhancing public confidence in the selection of
judges as the processes are now subject to public scrutiny. It augurs well for a participatory
democracy to have as many stakeholders in the justice delivery system having an input in the
processes leading to the appointment of judges. Since the JAC is empowered to make
regulations to govern its procedures,593 there is a clear need to go beyond the constitutional
text and clarify the judicial selection processes in detail in the subsidiary legislation. Just like the
South African process, there is need to clarify a number of issues. These include: determining
how public the interview proceedings are, clarity in respect of the deliberations of the JAC, and
whether or not they are held in camera.594 While it is too early to judge the Zimbabwean
591
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process, important lessons can be taken from the issues which the South African process has
had to grapple with. These lessons will then inform the salient details of the JAC’s procedures
which will be incorporated into the JAC regulations on judicial selection.

4.3.3.iv Revelations arising out of the comparison
A comparison of the judicial selection features in all three countries reveals some important
points. First, all three countries publicly advertise judicial vacancies. While the Zimbabwean
process is still to be tested in practice, the Mozambican and South African commissions utilize
panels to shortlist judicial candidates. The major point of departure between the Mozambican
and South African processes is that the Mozambican one uses a panel composed of members
who are not part of the JAC to shortlist candidates while the South African process utilizes a
screening committee composed of JAC members. Second, the South African and Zimbabwean
commissions utilize public interviews in judicial selection unlike the Mozambican JAC whose
proceedings are in camera. The use of public interviews by the South African and Zimbabwean
commissions is perhaps the strongest claim to openness by any system of judicial selection.595
Moreover, the use of public interviews by the South African process has significantly improved
the quality of information about potential candidates thereby enhancing the prospects of
appointing the best candidates for judicial office.596 For example, institutions such as the
Democratic Governance and Rights Unit (DGRU) provide useful background information on
judicial candidates. This information greatly assists the JAC and the public at large in
appreciating the judicial philosophy of each candidate.

It is critical to note that while the pre-interview and the post-interview deliberations take place
in camera in South Africa and Zimbabwe, the JAC procedures in these two countries are
generally more transparent than the Mozambican JAC procedures which are completely
‘behind closed doors’. In relation to public interviews, a significant majority of respondents
595
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interviewed in all three countries felt that prospective judges should be interviewed publicly
(Figure 3). According to one respondent,

“All prospective judges should be interviewed publicly and each candidate must be asked
probing questions concerning their jurisprudence. In the recent past, the selection
process in South Africa has been criticized in that while other candidates were subjected
to rigorous questioning concerning their jurisprudence, others were not asked such
questions. This creates a perception of bias towards some candidates.” 597

Figure 3 Percentages of respondents agreeing with public interviews for prospective judges
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Source: Stakeholder opinion survey 2013.

By their nature, public interviews are a medium for promoting the openness and transparency
of the judicial selection process. A distinctive feature of the Mozambican judicial selection
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process is the publication of the judicial candidates’ performance in the interviews compared to
South Africa and Zimbabwe. While the propriety of such publication is debatable, it can be
argued that the Mozambican process has gone a step further than its counterparts in
promoting the transparency of the judicial selection process. With regards to transparency of
the judicial selection process, an overwhelming majority of respondents interviewed in all three
countries agreed that there were measures which could be taken to further enhance the
transparency of the judicial selection processes (Figure 4).

Figure 4 Percentages of respondents agreeing with the need for further measures to enhance
transparency in judicial selection processes
100

75

50

25

0
Mozambique

South Africa

Zimbabwe

Source: Stakeholder opinion survey 2013.

While JACs by their nature are designed to insulate the functions of judicial selection from
purely political considerations, the majority of respondents interviewed in all three countries
felt that political considerations and legal practice experience dominated judicial selection
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processes.598 Significantly, the majority of respondents identified political considerations as a
dominant factor compared to other considerations (Figure 5). There was also consistent
evidence from the data for all three countries that there was need to limit the influence of
political patronage in the judicial selection processes. The main threat of political patronage
was identified as the creation of a politically dependent bench or an executive minded bench
which in reality would negate the separation of powers principle. The problem of a politically
dependent bench was summed up by one respondent as follows;

“In Africa, if you have an executive for a long time, it is wishful thinking to expect an
independent judge. The bench is pliable not by choice but because they are overwhelmed by an
executive which is there forever. It is difficult to be independent in such an environment. Even a
good judge will bend.”599
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Figure 5 Percentages of respondents agreeing that political considerations dominate judicial
selection processes in all three countries
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Source: Stakeholder opinion survey 2013.

Furthermore, there was an almost balanced perception among respondents interviewed, of the
caliber of judges appointed to the superior courts in South Africa compared to the positions in
Mozambique and Zimbabwe. A significant percentage of respondents in Mozambique and
Zimbabwe evidently had no confidence in the caliber of judges appointed to the superior courts
(Figure 6). The negative perceptions for Zimbabwe were buttressed more by the judicial
appointments which were made in July 2013 just before the judicial selection mechanisms in
the new 2013 Constitution became operational. The President appointed six new judges to the
High Court and these ‘eleventh-hour’ judicial appointments were widely viewed as being purely
political and an example of court-packing by the executive.600
600
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Figure 6 Respondents’ perceptions on the caliber of appointed judges – Are they the best
available candidates - yes or no
Percentages of negative responses per country
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Source: Stakeholder opinion survey 2013.

An equally important factor impacting on the caliber of judges appointed to the superior courts
are the conditions of service. Compared to Mozambique and South Africa, respondents in
Zimbabwe identified judges’ conditions of service as an important determinant of the caliber of
judges appointed. As highlighted in the socio-economic country background in chapter three of
this study, it appears the Zimbabwean system has not been conducive enough to attract senior
lawyers to the bench. According to a former JAC commissioner;

“The main problem is that our senior lawyers are not interested in the bench because of the
poor conditions of service on the bench. The economic situation has had an impact on the
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recruitment of competent lawyers as judges, hence the reliance on appointing regional
magistrates to the higher courts which is seen as a promotion rather than a downgrade.” 601

South African on the other hand represents a complete departure from the Zimbabwean
position outlined above. It appears the failure to attract senior lawyers in the South African
system has more to do with the judicial selection processes themselves rather than purely
financial matters. This problem was aptly underscored by one respondent as follows;

“The selection process can make good judges look bad due to unequal treatment of
candidates during the interview process. Candidates are not subjected to the same
rigorous questioning. There is no doubt that good candidates are deterred from putting
in their names. There is a general decrease in applicants in the top courts, for example
the Constitutional Court between 2009- 2013. Last interviews were postponed due to
lack of candidates.”602

Lastly, it is important to note that all three countries provide for judicial review mechanisms of
the judicial selection process. A prospective judicial candidate aggrieved with the selection
process can approach the courts for a remedy. As shown in the South African case of Cape Bar
Council v. The Judicial Service Commission and Others,603 judicial review mechanisms are an
important safeguard insofar as making the JAC accountable in its processes. The fact that the
courts can scrutinize the JAC processes guarantees to some extent that the commissions
discharge their constitutional mandates in a fair and impartial manner. It must be noted
however that making the JAC accountable requires a strong and well-resourced civil society
such as the one South Africa has, compared to Mozambique and Zimbabwe.
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4.4 Conclusion
This chapter emphasized the importance of a clear constitutional and legislative framework for
the selection of superior court judges. Paramount to this is the constitutional entrenchment of
judicial appointment commissions which play a key role in judicial selection. The powers and
competences of JACs need to be clearly spelt out in the constitutional text in order to safeguard
them from unwarranted external pressures. The constitutional entrenchment of JACs
necessarily brings into perspective three important attributes characteristic of JACs generally.
These are the status which is given to the commission within the constitutional matrix, the
composition and appointment of JAC members and the procedures utilized in the selection of
judges. These elements are important in determining the extent to which a judicial selection
process can be expected to produce a meritorious and politically independent bench.
An important point emerging from the preceding discussions is that the South African and
Zimbabwean commissions are more representative of stakeholders in the justice delivery
system compared to the Mozambican JAC. It has been observed that the Mozambican JAC is
closely linked to the executive; a situation which is undesirable for the impartiality of its judicial
selection process. The composition of the South African and Zimbabwean commissions is
consistent with emerging global trends in the composition of judicial appointment
commissions. On the other hand, it appears that the Mozambican judicial selection process
places more emphasis on accountability at the expense of independence at the appointments
stage compared to the South African and Zimbabwean processes.
Overall, the underpinning political cultures in all three countries correlate with the degree of
influence by the executive in the judicial selection process. It is clear that all three systems of
judicial selection are by their nature designed to insulate the functions of judicial selection from
the political domain. The critical point is the extent to which each country puts in place
mechanisms that limit the possibilities of pure political appointments. While there are other
factors that impact on the caliber of judges appointed such as the conditions of service, it is
important to underscore the fact that political considerations and legal practice experience
have remained dominant influences on judicial selection processes in all three countries.
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The analysis in this chapter underscored the fact that there are no judicial selection blueprints.
In fact, no mechanism of judicial selection can be evaluated in the abstract without regard to
the performance of alternatives.604 The preceding discussions have shown that each of the
three systems of judicial selection have their own relative strengths and weaknesses. The
critical point to emerge from the data analysis is that all three judicial selection systems share
more or less similar concerns in the mechanisms of judicial selection from a stakeholder
perspective. These common concerns invariably become important in informing the policy
choices for any law reform agenda as the 2013 Zimbabwean constitutional reform experience
demonstrates.

The next chapter provides a detailed comparative analysis of the judicial selection criteria for
specific superior courts in all three countries. These discussions will not only be based on the
contextual analysis given in this chapter. They will further explore the judicial selection criteria
for the ordinary and specialized superior courts in each polity.
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CHAPTER V
AN ASSESSMENT OF JUDICIAL SELECTION CRITERIA IN THE SUPERIOR COURTS OF
MOZAMBIQUE, SOUTH AFRICA AND ZIMBABWE
5.1 Introduction
The previous chapter outlined the general considerations pertaining to judicial selection
processes in Mozambique, South Africa and Zimbabwe. This chapter builds on chapter four’s
discussions by focusing on a functional assessment of the superior courts’ judicial selection
criteria in all three countries. This functional analysis will enable this comparative assessment to
bring out the distinctive features of each system of judicial selection at every superior court
level.

This chapter is organized as follows. It begins with an assessment of the judicial selection
criteria in the ordinary superior courts in each country. This assessment is followed by an
analysis of the judicial selection criteria in the specialized superior courts which have a status
more or less similar to that of the ordinary superior courts. A discussion of acting judicial
appointments in all three countries follows thereafter. This discussion is important in that
acting judgeships tend to give an advantage to judicial candidates in the selection process and
have in practice, become an important qualification criteria. An assessment of emerging trends
in judicial selection criteria for the superior courts leads to the conclusion of this chapter.

5.2. Assessment of judicial selection criteria: ordinary superior courts
The following sections focus on a country by country analysis of the judicial selection criteria for
the ordinary superior courts. The sections begin with a discussion of the Mozambican position
followed by the South African and Zimbabwean positions. The analysis in each country
specifically focuses on the Constitutional Courts, the Supreme Courts and the High Courts.
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5.2.1 The position in Mozambique
The Mozambican constitutional and legislative framework establishes three ordinary superior
courts of record namely, the Constitutional Council, the Supreme Court, and the Court of
Appeal.605 Each court has its own distinctive judicial selection criteria. It is important to note at
this juncture that the Supreme Court is the highest court of appeal for the ordinary courts in
Mozambique. The Constitutional Council on the other hand is a quasi-judicial body with its own
peculiar functions within the judicial order.606
The 2004 Mozambican Constitution provides more clarity in respect of the selection of judges
of the Constitutional Council unlike the former Constitution which relegated these matters to
ordinary legislation.607 Moreover, the designation of the Constitutional Council as an integral
organ of the administration of justice system is made clearer by the 2004 Constitution which
vests judicial functions of a legal and constitutional nature in the Council. 608 While the ‘judges’
of the Constitutional Council had previously been termed ‘members’, the first Organic Law of
the Constitutional Council of 2003,609 introduced changes with the term ‘Counsellor Judges’
being adopted.610 The significance of this legislative change lies in that, this was a tacit
recognition of the judicial nature of the functions of the Council more than being merely a
politico-administrative organ of state.
Article 242 of the Mozambican Constitution provides for the qualifications and appointment of
judges of the Constitutional Council. The Constitutional Council is composed of seven judges of
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appeal. The President of the Constitutional Council is appointed directly by the President of the
Republic subject to parliamentary ratification.611 Five judges of the Constitutional Council are
appointed by Parliament according to the principles of proportional representation,612 and one
judge is appointed by the JAC.613 The Constitution entrenches two qualification criteria for the
Constitutional Council. The first is that at the time of appointment, judges of the Constitutional
Council must be at least thirty-five years of age, and secondly, the prospective judge must have
at least ten years experience in the judiciary, the bar or as a teacher of law.614 Professional
experience is an important eligibility element for the Constitutional Council and judges who
have been appointed to the court in the past had vast legal experience. 615 It is hardly surprising
that the qualification bar in terms of professional experience has been set so high taking into
account the political significance of the Council in Mozambique’s legal-political landscape. The
heightened political significance of the Constitutional Council is further evidenced by the fact
that six of the judges of the court are directly nominated by political establishments.
Moving on to the Supreme Court, the Mozambican Constitution entrenches the process leading
to the appointment of the twelve Supreme Court judges as well as their qualifications.616 The
President of the Republic nominates the President and Vice President of the Supreme Court
after consultation with the JAC.617 However, the President’s nominations are subject to
parliamentary ratification.618 From the interviews, it emerges that the process takes place as
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follows. Parliamentary ratification involves the setting up of a parliamentary committee which
interviews the nominees and questions asked during this process cover broad areas.619 The
parliamentary committee thereafter produces a report which is presented to Parliament.620 The
nominees subsequently attend the parliamentary reporting session but do not answer any
questions. Voting by secret ballot follows thereafter and a majority of those present and voting
suffices for the appointments to be made.621
It is apparent that the selection of the President and Vice President of the Supreme Court is
largely a political process with the President of the Republic having an unfettered discretion in
nominating candidates for these positions. As observed earlier in Chapter 3, the fact that
Mozambique is increasingly sliding into a one party state effectively means that there is little
scope for Parliament blocking executive preferences. It is also important to note that the
Constitution does not state that to be appointed as the President or Vice President of the
Supreme Court, one must previously have been a judge. This effectively means that persons
outside the judiciary can be appointed to these positions.622 On the other hand, the rest of the
Supreme Court judges are appointed by the President on the recommendation of the JAC.623
The use of the word ‘recommendation’ in the constitutional text is not without any practical
significance. It means that the President’s choices are limited to the list submitted by the JAC.
However, a serious drawback in the Mozambican Supreme Court judicial selection process, is
that the constitutional framework is silent on addressing disagreements between the President
and the JAC on the recommended candidate list. This apparent lacuna can easily lead to
subversion by the executive in cases where the executive disapproves of the submitted
candidate list.
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The Mozambican Constitution entrenches the judicial selection criteria for the Supreme Court
judges. For a person to be eligible for appointment to the Supreme Court, the person must be
at least thirty five years of age, and have at least ten years of professional experience in the
judiciary, in practice at the bar, or in teaching law. 624 Supplementary criteria include the
requirements that potential candidates be Mozambican nationals of repute recommended on
the basis of their curricula, and being in full possession of their civil and political rights. 625 The
age and professional experience threshold for the Supreme Court is the same as the
Constitutional Council requirements. It would appear that the juxtaposition of the same
qualification requirements for these two courts is a clear sign of the importance attaching to
both courts in the Mozambican legal system. While the constitutional text is silent on the
specific educational qualifications, it would appear that a degree in law generally suffices for
the purposes of appointment to the Supreme Court.
In order to cater for the judicial career system as well as the legal profession generally, the
Statute of Judges stipulates that fifty percent of the Supreme Court judges must be drawn from
the judiciary. It would appear this legislative intervention was necessitated by the need to
create a balance between candidates from the judiciary and those from other legal professional
backgrounds.626 Justifying this balance, two respondents commented as follows.
“Lawyers with vast experience traditionally make it to the Supreme Court resulting in a lot of
judges with over 20 years experience remaining stuck at the Court of Appeal.”627 Another
respondent commented as follows,
“At the Supreme Court, one needs to have more qualifications and experience. The career
judiciary has limitations despite years in the system. In the Supreme Court tenders, career
judges are mostly weak in their curricula compared to other candidates.”628
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The careful balancing of the Supreme Court composition in terms of legal background and
professional experience is evidenced by the 2011 Supreme Court interviews in which four
career judges and three non-career judges were appointed to the Supreme Court.629
It is important to note that courts below the Supreme Court are predicated on a judicial career
system with the Court of Appeal being the apex court.630 The Court of Appeal was a recent
addition to the Mozambican judicial structure as an intermediate court below the Supreme
Court.631 Judges of the Mozambican Court of Appeal are appointed by the JAC after a public
advertisement of vacancies to members of the judiciary.632 From the interviews, it emerges that
the criteria for appointment to the Court of Appeal is based on a grading system. Judges in the
career system are graded from category A to D, with category A being the most senior and
experienced judges. Promotions within the career system are based on a system of competitive
exams and the judicial track record of the candidates. For a judge to be eligible for appointment
to the Court of Appeal, he or she must have been a category A judge for at least three years at
the time of appointment in addition to passing the exams. The Judge Presidents of the three
Courts of Appeal are appointed by the President of the Supreme Court after consultation with
the JAC as well as the representatives of the Court of Appeal judges in the JAC. 633 Paradoxically,
the President of the Supreme Court is the head of the JAC so this effectively means that the
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President of the Supreme Court recommends to himself the candidates for appointment as
Judge Presidents.
The institutional links between the Supreme Court and the JAC were questioned by the
Administrative Court in the case of Luis Timoteo Matsinhe v. President of the Supreme Court of
Mocambique,634 where the court highlighted the difficulties of maintaining checks and balances
in the judicial system due to the close links between the JAC and the Supreme Court.635
Significantly, the President of the Supreme Court is not bound by the opinion of the JAC in
making these appointments. Inevitably, such a system of judicial selection is prone to patronage
and abuse. While a self-selecting judiciary could be desirable taking a cue from the Indian selfselecting judiciary,636 the Mozambican system leaves a lot of room for subjective evaluations as
a basis for judicial selection.
5.2.2 The position in South Africa
The South African Constitution establishes a judicial structure for the ordinary courts in section
166. The Constitutional Court is the highest court followed by the Supreme Court of Appeal and
the various divisions of the High Court. The Constitutional Court used to deal exclusively with
634
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constitutional matters with the Supreme Court of Appeal being the apex court in nonconstitutional matters. A recent amendment to the Superior Courts Act has however changed
this position and the Constitutional Court is now the final court of appeal in all matters.637 The
South African Constitution provides for the same qualification criteria for all superior court
judges.638 This discussion will focus specifically on what is referred to as supplementary JAC
criteria which gives the broad considerations taken into account in judicial selection. The
published 2010 JAC supplementary criteria is largely an extension of the constitutional criteria.
Furthermore and in the South African context, past JAC practices provide important insights on
the judicial selection criteria.
The JAC published its supplementary judicial selection criteria as a result of serious concerns
which stakeholders in the justice delivery system had raised over the lack of clarity in the
constitutional criteria.639 While the JAC conducted public interviews for judges, there was
nevertheless little transparency exhibited in the judicial selection criteria.640 In fact, the JAC had
in 2009 commented as follows in respect of its judicial selection criteria,
“There are a wide variety of factors that are taken into account by the Screening
Committee before deciding to include or exclude a particular nominee. These include but
are not limited to the recommendation of the Judge President, the support of the
candidate’s professional body, the need to fulfil the constitutional mandate of the
Judicial Service Commission (JSC) so as to ensure transformation of the Bench to reflect
the ethnic and gender composition of the population, the particular judicial needs of the
division concerned, the candidate’s age and range of expertise, including whether he or
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she has served as an Acting Judge in the division or at all, and the relative strength and
merits of the various candidates in relation to one another.”641
The 2010 published JAC supplementary criteria provides as follows.
1. Is the proposed appointee a person of integrity?
2. Is the proposed appointee a person with the necessary energy and motivation?
3. Is the proposed appointee a competent person?
(a) Technically competent
(b) Capacity to give expression to the values of the Constitution
4. Is the proposed appointee an experienced person?
(a) Technically experienced
(b) Experienced in regard to values and needs of the community
5. Does the proposed appointee possess appropriate potential?
6. Symbolism. What message is given to the community at large by a particular appointment?

It is apparent that the published criteria points to a determination of an ‘appropriately
qualified’ and ‘fit and proper’ person to hold judicial office. The criteria relating to ‘integrity’
clearly feeds into the fit and proper person requirement. On the other hand, the criteria
relating to ‘competence and experience’ necessarily aim to determine if a candidate is
appropriately qualified. Furthermore, the criteria on symbolism addresses representativity
issues as envisaged by section 174(2) of the Constitution. It must be noted however that the
criteria relating to a candidate possessing the necessary ‘energy and motivation’ and the one on
‘appropriate potential’ are prone to subjective evaluations. While the publication of the
supplementary criteria was a positive step insofar as the transparency of the JAC procedures is
concerned, a residual concern that the published criteria is vague and open-ended still
remains.642 A recent report on the JAC supplementary criteria opines that,
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“Whilst acknowledging that the JSC’s criteria will continue to be elaborated on and
developed, they do appear to be in general a sound basis on which to continue to develop
clear, transparent principles in which judicial appointments may be based. An analysis of
the questions asked during the October 2010 interviews suggest that the criteria have
contributed to more relevant and focused questions being asked than has tended to be
the case in previous interviews.”
Following the above contextual outline, this discussion now turns its focus to an analysis of the
judicial selection process and criteria for each ordinary superior court in South Africa. The South
African Constitution establishes an eleven member Constitutional Court which is the highest
court in constitutional and non-constitutional matters.643 While the qualification criteria is the
same for all Constitutional Court judges, the South African Constitution however, makes a
distinction between the appointment of the Chief Justice and the Deputy Chief Justice and the
appointment of the rest of the Constitutional Court judges. The President appoints the Chief
Justice and the Deputy Chief Justice after consultation with the JAC and the leaders of parties
represented in the National Assembly.644 The other judges of the Constitutional Court are
appointed by the President from a list of nominees prepared by the JAC, after consulting the
Chief Justice and the leaders of parties represented in the National Assembly. 645 Potential
appointees to the Constitutional Court must also be South African citizens. 646 Significantly, at
least four members of the Constitutional Court must be persons who were judges at the time
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they were appointed to the court.647 It would appear this constitutional provision was intended
to create a balance in the composition of the Constitutional Court by establishing a bench with
diverse jurisprudential perspectives.
It is apparent that the executive is given a lot of leeway in the appointment of Constitutional
Court judges.648 In fact, the appointment of the Chief Justice and the Deputy Chief Justice is a
highly political process with the nominations emanating directly from the executive as the
controversial appointment of Chief Justice Mogoeng Mogoeng in 2011 would show.649 This
state of affairs is hardly surprising considering the heightened political role of the court
especially taking into account the apartheid past which the country is still grappling with.650
Furthermore, the ‘consultation’ requirement does not mean the President is bound by the
views of the political party leaders. The only limitation placed on the executive in respect of the
appointment of Constitutional Court judges is that the President of the Republic is restricted to
the list of nominees prepared by the JAC.651 It would appear that the requirement for
consultation is primarily designed to inform the President’s decision on a particular judicial
appointment. Insights into the South African consultation process can be gleaned from the
protests by political party leaders over the appointment of former Chief Justice Sandile Ngcobo
in 2009. Leaders of four political parties issued a joint statement protesting the casual manner
of consultation adopted by President Zuma.652 In this case, the President had written to the
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political party leaders seeking their opinions when he had already publicly announced his
preferred candidate for the judicial vacancy.653
In relation to the Supreme Court of Appeal, the South African approach separates the
appointment of the President and Vice President of the Supreme Court of Appeal from the rest
of the judges. The President of the Republic appoints the President and Deputy President of the
Supreme Court of Appeal after consulting the JAC. 654 The rest of the Supreme Court judges are
appointed by the President on the ‘advice’ of the JAC.655 It is noteworthy that the President’s
executive discretion in making Supreme Court judicial appointments is curtailed (with the
exception of the President and Vice President) since the President’s discretion is limited to the
short-list submitted by the JAC.656 It is axiomatic therefore, that the use of the phrase, on the
‘advice’ of the JAC, necessarily entails that the commission plays a critical role in respect of the
South African Supreme Court judicial appointments. Judging from past JAC practices in relation
to the Supreme Court judicial appointments, it would appear that the Supreme Court is an
elevation court for judges in the lower superior courts.657 This variance between the letter of
the law and the JAC practices is clearly indicative of the need for a legislative framework which
provides clarity in respect of the criteria for Supreme Court judicial appointments. It is
paradoxical that the Supreme Court is exclusively for career judges whereas the highest court,
the Constitutional Court is not subject to the same ‘positive discrimination’.
The above considerations in respect of the Supreme Court judicial selection process equally
apply to the High Court. Perhaps an important point of departure in respect of the High Court is
653
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that nominations are open to those within the lower echelons of the judiciary and those from
other legal professional backgrounds. Significantly for the High Court, it would appear judging
from past JAC practices that candidates who have previously acted as judges stand a better
chance of getting appointed. From the interviews, it appears that experience as an acting judge
has become an important element in the selection criteria for the High Court. While a detailed
discussion of acting judicial appointments follows later in this chapter, it is important to note
that the constitutional and legislative framework entrenches acting judgeships. 658
5.2.3 The position in Zimbabwe
The Zimbabwean Constitution establishes the court structure in section 162. The ordinary
superior courts comprise the Constitutional Court, the Supreme Court and the High Court.659 As
indicated in the previous chapter, the Constitution entrenches a common judicial selection
process for all superior court judges. The point of departure among the various superior courts
relates to the qualification criteria for each court which is the focus of this discussion. It is
important to note that the Constitutional Court was established by the 2013 Constitution as a
separate court. Significantly, the Constitution’s transitional provisions provide that the old
Supreme Court bench will double as the Constitutional Court for seven years from the
Constitution’s effective date.660 This observation is critical as it impacts on new Constitutional
Court judicial appointments which are stalled for seven years. Furthermore, the transitional
provisions impact on acting judicial appointments which have to be resorted to due to the
anticipated problem of recusals in matters referred to the Constitutional Court from the
Supreme Court.
The Constitution entrenches the qualification criteria for judicial appointments to the
Constitutional Court. To be appointed as a Constitutional Court judge, a prospective candidate
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must satisfy six constitutional requirements.661 The person must be a Zimbabwean citizen, be at
least forty years old, and have a ‘sound knowledge’ of constitutional law. 662 Additionally, the
person must have been either a judge in a Roman-Dutch or English law jurisdiction, or had
qualified as a legal practitioner in Zimbabwe, or in any Roman-Dutch or English law jurisdiction
for at least twelve years.663 Finally, to be appointed a Constitutional Court judge, a person must
be a ‘fit and proper person’ to hold judicial office.664
It is apparent that the Constitutional Court criteria was intended to ensure that candidates with
vast legal experience qualify for appointment to the apex court. While the criteria is yet to be
tested in practice, it would appear that the key criteria for appointment to the Constitutional
Court relates to a candidate’s ability to demonstrate firstly, ‘sound knowledge’ of constitutional
law and secondly, the ‘fit and proper person’ requirement. The other criteria relating to
citizenship, age and years of experience in a Roman Dutch or English law jurisdiction are rather
straightforward and therefore not contentious. The point of concern however is in relation to
the key criteria highlighted above. The constitutional text itself does not provide clarity in
respect of what ‘sound knowledge of constitutional law’ and a ‘fit and proper person’ entail.
The wording of the constitutional text necessarily opens these criteria to different interpretive
evaluations. It is anticipated that controversies can arise as a result of the criteria’s subjective
overtones. It is not clear whether a law degree suffices for the purposes of ‘sound knowledge’
of constitutional law or there is need for a candidate to have specialized in constitutional law
either in practice or in academia. It is also not clear if superior court judges who ordinarily do
not deal with constitutional matters are automatically ineligible for appointment to the
Constitutional Court. This point is pertinent considering that courts such as the High Court have
specialized divisions in various aspects of the law and this specialization in other areas of the
law can be a disadvantage as per the constitutional criteria.
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While the ‘fit and proper person’ criteria can be given meaning by the infusion of constitutional
values in it, it is again important for the JAC to come up with supplementary criteria which
further clarifies the constitutional criteria. In fact, one of the major criticisms of the judicial
selection process under the former constitution was the lack of clear criteria on judicial
selection which resulted in questionable appointments.665 Since the Zimbabwean judicial
selection process is relatively new, there are opportunities which the JAC can take advantage of
in coming up with more clear guidelines on judicial selection. The gazetting of judicial
appointments supplementary criteria will necessarily instill greater public confidence in the
judicial selection process.
The Constitution also entrenches the qualification criteria for judicial appointments to the
Supreme Court. To be eligible for appointment, a person must be a Zimbabwean citizen, and be
at least forty years old.666 Furthermore, the person must either, have been a judge in a RomanDutch or English law jurisdiction, or had qualified to practice as a legal practitioner for at least
10 years.667 The final requirement is that the person must be a ‘fit and proper person’ to hold
judicial office.668 While the other criteria are rather straightforward, it appears the key criteria
for the Supreme Court judicial appointments relates to the ‘fit and proper person’ requirement
which as noted above is prone to subjective interpretations. It is anticipated that the same
problems in giving meaning to these potentially subjective constitutional criteria experienced in
South Africa are likely to arise in the Zimbabwean context. 669 As noted under the Constitutional
Court discussion, it is pertinent for the JAC to come up with clear supplementary criteria which
would give guidance on the interpretation of the constitutional criteria. It is critical to note that
the JAC has traditionally nominated sitting High Court judges for Supreme Court positions.
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While the criteria in the 2013 Constitution opens up the Supreme Court judgeships to lawyers
outside the judiciary, it remains to be seen if the JAC will depart in practice from its long
established tradition. The first Supreme Court judicial appointments under the 2013
Constitution surprisingly had only judges as candidates.670 Perhaps important insights into the
Supreme Court criteria can be extrapolated from the July 2014 Supreme Court interview
questionnaire.671 The questionnaire had ten standard set of questions which encompassed
several themes and all candidates were assessed on the basis of these questions. The themes
included work background, leadership skills, collaboration, team-work and co-operation,
planning and organization, decisiveness, independence, work standards, motivational fitness
and lastly integrity.
Regarding the High Court, the Constitution entrenches four qualification criteria for
appointment to the High Court. Prospective High Court judges must be at least forty years of
age. In addition, prospective candidates must have been judges in a Roman-Dutch law or
English law jurisdiction, and/or have legal practice experience of at least seven years.672 Lastly,
the prospective candidates must be ‘fit and proper persons’ to hold judicial office. 673 It is
apparent that the constitutional text entrenches more or less the same judicial selection criteria
for all superior courts. The only differences in the criteria in the three ordinary superior courts
relates to professional experience threshold as well as the peculiar requirement for ‘sound
knowledge’ in constitutional law for the Constitutional Court. The commonality of the judicial
selection criteria albeit with minor differences makes the need for more clarity all the more
compelling. It is prudent for the JAC to pre-empt some of the potential problems that can arise
in the determination of the constitutional criteria on judicial selection by further deconstructing it.
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5.3 Assessment of judicial selection criteria: specialized superior courts
The preceding analysis has so far focused on the judicial selection process and criteria for the
ordinary superior courts in all three countries. Any meaningful discussion of the superior courts
necessarily includes the judicial selection criteria for the various specialized superior courts.
Significantly, some of these specialized courts have their own peculiar qualification criteria
which goes beyond the general judicial selection criteria. Furthermore, specialized courts are
not uniformly established in all three countries and the following discussions will analyse each
country’s position particularly the emerging realities emanating from the peculiarities of each
jurisdiction.
5.3.1 The position in Mozambique
The Mozambican Constitution establishes an Administrative Court which is the highest court in
the hierarchy of administrative, customs and fiscal courts, and which is a superior court of
record.674 Prior to 2009, the Administrative Court did not follow a career system as there
existed only a single Administrative Court for the whole country.675 The President of the
Administrative Court is nominated by the President of the Republic after consultation with the
JAC (Superior Council of the Administrative Judiciary). However, this nomination requires
parliamentary ratification in the same manner as the appointment of the President of the
Constitutional Council, the President and Vice President of the Supreme Court. The rest of the
Administrative Court judges are appointed by the President on the ‘recommendation’ of the
JAC.676 Effectively, the President of the Republic has an unfettered discretion in the
appointment of the President of the Administrative Court. However, this discretion is limited in
respect of the Administrative Court judges as the President makes these appointments on the
basis of a recommendatory list prepared by the JAC. Critically, the JAC does not conduct any
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interviews for prospective judges. Paradoxically, the same JAC advertises vacancies in the
Provincial Administrative Courts followed by interviews of shortlisted candidates.677 These
inconsistencies in judicial selection procedures necessarily bring political patronage into the
selection of Administrative Court judges. From the interviews, perceptions abound that political
gerrymandering plays a key role in Administrative Court judicial appointments.678
In relation to the criteria for Administrative Court judicial appointments, the Constitution
provides as follows;
“At the time of their appointment, judges of the Administrative Court shall be of at least thirtyfive years of age and shall meet all other requirements established by law.”679
It is apparent that the Constitution does not provide clarity in respect of the criteria for the
appointment of Administrative Court judges, delegating these matters to subsidiary legislation.
It is also worth noting that as of 2013, there was no subsidiary legislation which governed the
appointment of Administrative Court judges.680 This lack of legislative clarity is hardly surprising
considering the traditional dominance of the executive over Administrative Court judicial
appointments. The most significant gap is the failure to specify the minimum professional
experience threshold which is critical in limiting executive discretion in the judicial selection
process. As one respondent observed,
“The executive has traditionally dominated the Administrative Court judicial
appointments. The gaps in the enabling legislative framework have resulted in the
current situation where there is no clear objective criteria for appointment to the
Administrative Court. In fact, this is one of the main reasons the Administrative Court is a
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target of the constitution revision exercise which started in 2013 and is yet to be
completed.”681
Judging from past JAC practices, two qualification requirements are key in the selection of
Administrative Court judges, namely, a qualification in law and a good public service record.682
Critically, experience as a judge is not necessary for appointment to the Administrative Court.
Due to the establishment of the provincial administrative courts in 2010, the administrative
judiciary now follows a career path for judges.683 Consequent to this fundamental change in the
structure of the administrative judiciary, it is probable that the pre-2010 executive domination
of Administrative Court judicial appointments will weaken as more judges from the career
judiciary get elevated to the apex court.
5.3.2 The position in South Africa
The South African legislative framework establishes four specialized superior courts namely, the
Labour Court, the Electoral Court, the Competition Appeal Court and the Land Claims Court. It is
also critical to note that the South African subsidiary legislation establishing the specialized
superior courts also entrenches the judicial selection process for each court. A significant
distinction in the South African context relates to the selection criteria for the specialized
superior courts which goes beyond the general selection criteria for the ordinary superior
courts. It is perhaps this additional criteria in terms of expertise in a particular field of law which
explains the decrease in the number of applicants to the specialized superior courts in South
Africa generally. For example, in the April 2013 JAC interviews, only one candidate was
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interviewed for the Competition Appeal Court and two candidates for the Electoral Court.684
The April 2014 JAC interviews also had only one candidate for the Electoral Court.685
The appointment of Labour Court judges in South Africa is governed by the Constitution and the
Labour Relations Act.686 While the Constitution lays down the general judicial selection criteria
for all judges, the Labour Relations Act goes much further in listing the specific requirements
peculiar to this court. The President of the Republic appoints judges of the Labour Court acting
on the ‘advice’ of the National Economic Development and Labour Council (NEDLAC), and the
JAC, and after consultation with the Minister of Justice and the Judge President of the Labour
Court.687 Furthermore, the President also appoints the Judge President of the Labour Court
acting on the ‘advice’ of NEDLAC and the JAC, and after consultation with the Minister of
Justice.688 With respect to the Deputy Judge President of the Labour Court, the President of the
Republic must also consult the Judge President of the Labour Court.689 To be eligible for
appointment as a judge of the Labour Court, a person must be either, a judge of the High Court
or a legal practitioner with knowledge, experience, and expertise in labour law. 690 The
requirements for appointment as a Judge President and Deputy Judge President are a notch
higher than the rest of the Labour Court judges. To be appointed as such, a person must be a
judge of the Supreme Court in addition to having vast expertise in labour law. 691
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It is clear that expertise in labour law is an important attribute which prospective Labour Court
judges must possess. However, the legislative text is silent on what level of expertise is required
for appointment purposes. Judging from past JAC practices, it would appear that vast
experience specializing in labour law on an objective basis would suffice for the purposes of
appointment.692 Critically, the involvement of many stakeholders is crucial in the process of
selecting a meritorious bench, but it is apparent that the appointment of Labour Court judges in
South Africa is strangely, a bureaucratic affair. Significantly, the executive’s role is undoubtedly
limited in the appointment of Labour Court judges. However, it is not clear from the legislative
text how differences of opinion between the JAC and the NEDLAC are resolved in practice,
especially taking into account the fact that the JAC conducts public interviews for Labour Court
judges as contemplated by section 166(e) of the South African Constitution.
The Labour Relations Act also creates the Labour Appeal Court in addition to the Labour Court.
The Labour Appeal Court is a superior court that has authority equal to that which the Supreme
Court of Appeal has in relation to matters under its jurisdiction.693 The Judge President and the
Deputy Judge President of the Labour Court become the ex officio Judge President and Deputy
Judge President of the Labour Appeal Court respectively.694 The other judges of the Labour
Appeal Court are appointed in the same manner as the Labour Court judges. 695 Effectively, this
means Labour Appeal Court judges are seconded from the sitting Labour Court judges subject
to them not having participated in the proceedings in the court a quo.696
The selection process and criteria for judges of the Electoral Court is of the utmost importance
considering the important role that this court plays in settling electoral disputes which in turn
have an impact on a country’s democratic consolidation, including peace and stability. It is
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hardly surprising therefore that South Africa vests the adjudication of electoral disputes to a
superior court of record. The South African legislative framework establishes a separate
Electoral Court which has a status similar to that of the Supreme Court of Appeal.697 The South
African Electoral Court is composed of three judges of the Supreme Court, and two other
members who are South African citizens.698 These judges are appointed by the President ‘upon
the recommendation’ of the JAC.699
Considering the legal-political significance of this court, it is hardly surprising that Supreme
Court judges are a majority in the Electoral Court. While the legislative text is not clear on the
qualifications for the two members who only have to be South African citizens, the trend has
generally been to appoint serving judges as members of the Electoral Court.700 Significantly, the
South African JAC plays an important role in the selection of Electoral Court judges, with
appointments to this court subject to the JAC’s judicial selection process. Moreover, the
President’s role in making these appointments is limited to the JAC’s recommendations.
Despite this limitation, the major threat to the independence of the Electoral Court emanates
from the President’s power to fix the terms of office, conditions of service, remuneration, and
benefits of members of the Electoral Court. Vesting such powers in the hands of the executive
creates a strong possibility of undesirable indirect influences especially taking into account the
fact that the very same judges have an important say in political matters in which the executive
has an interest.701
In contrast to Mozambique and Zimbabwe, South Africa establishes the Competition Appeal
Court, and the Land Claims Court as superior courts of record with jurisdiction over matters
relating to their respective spheres of expertise. The judges of the Competition Appeal Court
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are appointed by the President acting on the ‘advice’ of the JAC.702 The President of the
Republic also designates one of the judges to be the Judge President of the court.703 The key
criteria for appointment to this court, is that a prospective candidate must have been a judge of
the High Court at the time of appointment.704 This means that effectively, candidates outside
the judiciary are automatically ineligible for appointment to the Competition Appeal Court.705
An important distinction is evident in relation to the appointment of Land Claims Court judges.
The President of the Republic appoints the President of the Land Claims Court acting on the
‘advice’ of the JAC.706 The additional judges of this court are appointed by the President of the
Republic after ‘consultation’ with the President of the Court, and the JAC. Effectively, this
means the President of the Republic is not bound by the opinion of the latter. 707 To be eligible
for appointment to the Land Claims Court, a person must be a South African citizen who is ‘fit
and proper’ to be a judge.708 Additionally, the person must be a judge of the High Court, or be a
practising legal practitioner and/or law lecturer of at least ten years cumulative experience,
with expertise in land matters.709 It appears the most critical criteria for appointment to the
Land Claims Court relates to a candidate’s ability to demonstrate expertise in land matters as
well as being a ‘fit and proper’ person to hold judicial office. Moreover, appointments to this
court are not limited to members of the judiciary and this promotes a diversified bench with
members from different legal professional backgrounds. An equally important point to note is
the citizenship qualification criteria. The fact that the citizenship criteria is applicable to the
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Constitutional Court and the Land Claims Court only is indicative of the socio-political
significance of this court.
A residual point of concern relates to the executive’s undesirable control over the appointment
of the majority of the Land Claims Court judges. The only check on executive discretion is
imposed in the appointment of the President of the Court.710 The dominance of the executive
over Land Claims Court judicial appointments is put beyond doubt by the ad hoc consultation
procedures provided for in the legislative text, which are different from the formal JAC
process.711 Significantly, the land question is a key issue in most of Africa’s emerging
democracies which are still grappling with untying the shackles of colonialism. Overall, the fact
that the South African executive retains control over the selection of the majority of the Land
Claims Court judges is hardly surprising especially taking into account the important political
role of this court in redressing past historical imbalances.
5.3.3 The position in Zimbabwe
The Zimbabwean constitutional and legislative framework establishes the Administrative Court,
the Labour Court and the Fiscal Appeals Court as specialized superior courts of record.712
However, it is important to note that in terms of the Electoral Act,713 the Electoral Court is not
established as a stand-alone court. Jurisdiction over electoral disputes other than the
presidential elections is vested in the High Court which sits as the Electoral Court.
The judicial selection criteria for the Administrative Court, and the Labour Court is discussed
concurrently below due to the similarity of the selection criteria. The Labour Court and
Administrative Court judges are appointed in the same manner as the High Court judges in
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terms of the process leading to the appointment, as well as the qualification criteria.714 The key
constitutional provision in the appointment of these judges provides as follows;
“To be appointed as a judge of the High Court, the Labour Court or the Administrative Court a
person must be a fit and proper person to hold office as a judge.”715
The above constitutional provision is complimented by the general selection criteria that a
candidate be at least forty years old plus seven years experience either as a judge or legal
practitioner in a Roman-Dutch or English law jurisdiction.716 Furthermore, both the
Administrative Court Act and the Labour Act sets out three similar qualification criteria for
prospective judges. To be eligible for appointment, a candidate must be a former judge of the
Supreme Court or High Court, or is qualified to be a High Court judge, and/or has been a
magistrate for not less than seven years.717 While the provisions of the 2013 Constitution are
supreme to any other law, the qualification criteria set out in the Administrative Court Act and
the Labour Act needs to be aligned with the 2013 Constitution. These amendments can perhaps
go a step further in detailing the attributes expected of a prospective judge in terms of
expertise in administrative and labour law.
Similarly to the Administrative and Labour courts, the Fiscal Appeals Court Act sets out two
qualification criteria. Firstly, a candidate is qualified for appointment if he/she is a former judge
of the Supreme Court or the High Court, and secondly, if the candidate is qualified to be
appointed as a judge of the Supreme Court or High Court.718
A number of observations can be made in respect of the judicial selection criteria for the
specialized superior courts in Zimbabwe. Significantly, the subsidiary legislation establishing all
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three specialized courts entrenches more or less similar qualification criteria. Perhaps the most
critical lacuna in the legislative texts is the omission to specify the requisite skill and expertise
antecedent to judicial appointment for each specialized court. While it can be assumed that
during the interviewing process, questions relating to a candidate’s experience in a specialized
area of the law are likely to arise, it is important that the law clearly give guidance as to the
qualities expected of each specialized superior court judge. This point is pertinent considering
the recent past experiences where Labour Court judges appointed had no previous experience
in labour matters.719 Consequently, it came as no surprise when the Chief Justice bemoaned the
poor quality of service delivery in the Labour Court when officially opening the 2014 legal
year.720
5.4 Acting judicial appointments
The judicial selection processes of superior court judges in Mozambique, South Africa and
Zimbabwe necessarily bring into perspective the legislative framework governing acting judicial
appointments. Acting judgeships are a practical necessity and experience as an acting judge
increases a candidate’s chances of getting a permanent judicial appointment. Consequently,
acting judgeships become an important qualification criteria in judicial selection. Furthermore,
acting judgeships are important insofar as they provide an avenue through which the executive
can indirectly constitute the judiciary. In light of the above observations, a discussion of acting
judicial appointments in all three countries follows.
The Mozambican constitutional and legislative framework is silent in relation to acting judicial
appointments for the superior courts. The Mozambican position was summarized by the Chief
Justice as follows;
“The Constitution does not allow for the appointment of acting judges in the superior
courts. It has always been an assumption of the legal system as a whole that judges
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have to be appointed on a permanent basis. This situation however does not mean that
there are no vacancies or backlogs in the court system which could be solved by a system
of acting appointments. Acting judgeships remain an open issue for interrogation in our
legal system.”721
The non-entrenchment of acting judicial appointments can be attributed to the Mozambican
judicial structure which is predicated on a judicial career system. Acting judicial appointments
are not an issue within the career system since vacancies necessarily lead to the opening of
promotion opportunities. The Constitutional Council and the Supreme Court are different
propositions altogether with their own peculiar judicial selection procedures. It would appear
the interface of the three systems of judicial selection resulted in the current gap on acting
judgeships in the enabling legislative framework.
The South African Constitution on the other hand, entrenches acting judicial appointments.
Furthermore, the subsidiary legislation establishing the various specialized superior courts also
provides for the procedures regulating acting judicial appointments.722 The Constitution
provides the broad acting judicial appointments framework as follows.
“The President may appoint a woman or a man to be an acting judge of the Constitutional Court
if there is a vacancy or if a judge is absent. The appointment must be made on the
recommendation of the Cabinet member responsible for the administration of justice acting
with the concurrence of the Chief Justice.”723
“The Cabinet member responsible for the administration of justice must appoint acting judges to
other courts after consulting the senior judge of the court on which the acting judge will
serve.”724
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A number of observations can be made about the appointment of acting judges in South
Africa.725 First, the Constitution limits the appointment of acting judges in the Constitutional
Court to situations where there is a vacancy or a judge is absent.726 There are however no
limitations on the appointment of acting judges to the other superior courts. This perhaps
explains the prevalence of acting judges in the various divisions of the High Court.727 The
limitations on the appointment of acting judges for the Constitutional Court were confirmed by
the same court in the case of Hlophe v. Premier of the Western Cape Province, Hlophe v.
Freedom under Law.728 The Constitutional Court held that the appointment of between six and
eight acting Constitutional Court judges was unconstitutional.729 The important point
emanating from this judgment is that if large numbers of judges serve on an acting basis, the
purpose and intent of section 178 of the Constitution is seriously undermined.730 It means in
reality, the executive will be usurping the critical role of the JAC in judicial appointments. As the
final court of appeal, it is undesirable that it be constituted by judges without full judicial
tenure.
Second, it appears the JAC is reluctant in practice to appoint anyone who has not previously
served as an acting judge even though the Commission itself has no control over acting judicial
appointments.731 This unwritten rule has been justified on the basis that acting appointments
give an opportunity to potential judges at the same time deepening the candidate pool from
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which judges can be drawn.732 Moreover, the use of acting judicial appointments has helped
reduce the backlog of court cases by facilitating ad hoc appointments with less bureaucratic
procedures.733 The South African Constitutional Court justified the appointment of acting
judges in the following terms;
‘If there is a vacancy in a Court the JSC is under a duty to fill it. It may no doubt deal or
defer an appointment until a suitable appointment is identified, but it should not be
assumed that it will abdicate its responsibility by allowing permanent vacancies to be
filled indefinitely by acting judges…Acting appointments often have to be made urgently
and unexpectedly. The JSC is a large body and there are practical reasons why a meeting
of the JSC cannot be convened whenever the need arises for such an appointment to be
made.’734
Despite these seemingly positive attributes of the system, concerns have been raised over the
Minister’s control over acting judicial appointments.735 It has been argued that the process is a
closed system which lacks transparency.736 Moreover, the JAC’s bias towards persons who have
acted as judges in a way extends the power of the Minister over permanent judicial
appointments.737 The Minister determines who gets appointed as an acting judge, and
732

See Corder, ‘Judicial Authority in Changing South Africa’, 264. See also Corder, ‘Judicial Independence in South
Africa’, 198.
733

Ibid at 265.

734

In re Certification of the Constitution of the Republic of South Africa, 1996 (4) SA 744 (CC), paragraph 128.

735

See Du Bois, ‘Judicial Selection in Post-Apartheid South Africa’,290. Du Bois notes that [i]n 1999, the Judge
President of the Natal High Court resigned after the Minister refused to make two acting appointments he had
requested on the ground that expertise was needed to counterbalance the inexperience of recent appointees in
the pursuit of transformation, and the Cape Judge President was asked to stay on in an acting capacity beyond the
normal retirement age.
736

See Gordon; Bruce, 51. See also the report by the United Nations Special Rapporteur for the Independence of
Judges and Lawyers available at http://www.ohchr.org/EN/Issues/Judiciary/Pages/Visits.aspx accessed on
15/01/14. The UN Special Rapporteur expressed concern over the impact of acting judicial appointments on the
independence of the judiciary in South Africa.
737

See Trengove, 2007, Advocate (Dec), 38.

165

therefore indirectly, determines eligibility for permanent appointment.738 This unfettered
discretion given to the executive over acting judicial appointments is undesirable. Executive
discretion needs to be counterbalanced by a process which promotes the virtues of the system,
while at the same time safeguarding the independence of the judiciary from inappropriate
negative influences.739 It has been further argued that acting judgeships also create potential
conflict of interest situations considering that most of these judges do not sever their
professional relationships.740 This point becomes pertinent since the majority of the acting
judges are drawn from the bar.741
Unlike the South African position, the Zimbabwean Constitution peculiarly grants the President
the power to make acting judicial appointments acting on the ‘advice’ of the JAC. The position
is different with regards to the Chief Justice, the Deputy Chief Justice and the Judge Presidents
of the superior courts whose positions are automatically filled by the next most senior judge in
an acting capacity.742 With respect to the rest of the judges, the Constitution provides as
follows.
“If the services of an additional judge of the High Court, the Labour Court or the Administrative
Court are required for a limited period the President, acting on the advice of the Judicial Services
Commission, may appoint a former judge to act in that office for not more than twelve months,
which period may be renewed for one further period of twelve months.”743
It is clear that the JAC plays a key role in selecting candidates for acting judgeships since the
President acts on its ‘advice’. Significantly, acting judicial appointments are limited to former
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judges only. Apparently, the Zimbabwean process avoids some of the concerns relating to the
South African process which is heavily dominated by the executive. However, the major
drawback of the Zimbabwean process is that it undesirably restricts the candidate pool by
excluding practising lawyers who could potentially ‘test the waters’ by acting as judges. It
appears the Zimbabwean process concerned itself more with removing direct political
considerations from the process at the expense of opening up the acting judicial appointments
system to wider stakeholder participation.
From the above discussions, it is clear that the judicial selection processes for the permanent
members of the judiciary, are equally important as the appointment of acting judges. It is easy
for the executive to pack the judiciary with compliant acting judges thereby seriously
compromising the independence of the judiciary. In fact, acting judicial appointments create a
‘back door’ through which appointments are made and which can be easily manipulated by an
overbearing executive. In light of the above, it is therefore necessary to create an acting judicial
appointments framework which is not prone to the vicissitudes of the executive.
5.5 An assessment of emerging trends in judicial selection criteria in all three countries
The previous sections have so far highlighted the judicial selection criteria for the various
superior courts in Mozambique, South Africa and Zimbabwe. It is important at this juncture to
determine if there is emerging anything which suggests consensus on the elements constitutive
of the superior courts judicial selection criteria in all three countries. This analysis is useful in
that it will bring out the critical points of convergence and divergence in the three systems of
judicial selection.
All three countries in varying degrees constitutionally entrench the judicial selection criteria for
both the ordinary and specialized superior courts. While the South African Constitution
entrenches a common judicial selection criteria for all superior courts, the Mozambican and
Zimbabwean Constitutions entrench different judicial selection criteria depending on the level
of the court. These differences mainly relate to the specific requirements such as the age
threshold and level of experience required for a particular court. Significantly, South Africa has
gone a step further than both Mozambique and Zimbabwe in publishing supplementary criteria
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on judicial selection which aim to give guidance on the interpretation of the constitutional
criteria.
In relation to the Constitutional Courts/Council, the constitutions of Mozambique and
Zimbabwe entrench the minimum age and professional experience threshold for prospective
judges. Significantly, the Mozambican thresholds are lower than the Zimbabwean ones. It
emerges from the interviews that the lowering and entrenchment of the same qualification
criteria for Mozambique’s Constitutional Council and the Supreme Court had more to do with
the post-independence legal developments which resulted in a diminished pool of legal
practitioners.744 The entrenched minimum professional experience requirement for the
Mozambican Constitutional Council and the Supreme Court is similar to the constitutionally
entrenched Zimbabwean Supreme Court position.745 The South African Constitution on the
other hand does not entrench any thresholds but in practice, jurists with vast professional
experience have traditionally been appointed to the Constitutional Court.
It appears that citizenship continues to be an important eligibility criteria for judicial
appointment in all three countries. The Mozambican constitutional criteria entrenches
citizenship as an important eligibility requirement paradoxically for the Supreme Court only.
The South African Constitution on the other hand, entrenches citizenship as one of the criteria
for appointment to the Constitutional Court and the Land Claims Court but not to the rest of
the superior courts. Similarly, the Zimbabwean Constitution entrenches citizenship as an
important qualification criteria for the Constitutional Court and the Supreme Court only.746 It
emerges from the interviews that while the constitutional framework is permissive for the
appointment of foreign jurists in some superior courts, in practice, all three countries heavily
rely on their own nationals to staff their respective superior courts. This is hardly surprising
considering the heightened politico-legal significance of the apex courts in each jurisdiction.
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An emerging trend evident in Mozambique and South Africa is the need to balance the apex
courts in terms of composition. The apex courts are staffed with judges from diverse
professional backgrounds. This practice is evident in the Mozambican Constitutional Council
and the Supreme Court, and the South African Constitutional Court. It however remains to be
seen how the Zimbabwean Constitutional Court will be constituted as per the 2013
Constitution. Furthermore and unlike the position in Mozambique, the trend in the South
African and Zimbabwean Supreme Courts has been to elevate sitting judges to these courts.
While constitutional frameworks are permissive to the appointment of jurists outside the
judiciary, in practice, Supreme Court judges continue to be drawn from the pool of High Court
and specialized court judges
Regarding specialized courts, South Africa establishes more specialized superior courts
compared to the Mozambican and Zimbabwean positions. Unlike the Mozambican and
Zimbabwean positions, the South African legislative framework entrenches specific eligibility
criteria for each of the specialized courts which goes beyond the general judicial selection
criteria. While considerations relating to a candidate’s experience are likely to arise in any
specialized court judicial appointment, the South African legislative framework gives guidance
on the specific judicial selection criteria for each specialized court. This legislative clarity
perhaps explains the earlier noted difference between the South African and Zimbabwean
criteria for appointment to the Labour Courts.
Moving on to acting judicial appointments, it appears experience as an acting judge is a relevant
consideration by the JAC in the South African context more than it is in Mozambique and
Zimbabwe. Both the South African and Zimbabwean constitutional frameworks entrench acting
judicial appointments unlike the Mozambican position which is silent on this aspect. Critically,
the executive in South Africa is generally given a relatively free hand in the appointment of
acting judges with some constraints being placed on the appointment of acting judges for the
Constitutional Court. The Zimbabwean position on the other hand represents a complete
departure from the South African position in terms of limitations placed on the executive. The
Zimbabwean JAC plays an important role in acting judicial appointments which are also limited
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to former judges. While acting judgeships are a practical necessity, the divergences in the three
countries’ approaches have more to do with the over-arching national objectives. For example,
the South African system was designed so as to address demographic imbalances in the way the
judiciary was constituted. Acting judgeships in South Africa are generally viewed as an
instrument which gives opportunities to previously marginalized groups in the judiciary. As
noted earlier, this view is traditionally one of the major justifications for the current system
which is more or less a continuation of the pre-independence system of appointing acting
judges.
An important point emanating from the different positions in all three countries is that the
judicial selection criteria seek to achieve the same results using diverse constitutional
prescriptions. In principle, all three systems of judicial selection are concerned with appointing
seasoned jurists despite some controversies experienced in the implementation of the selection
criteria with regards to particular candidates. A classic example of the controversy that can
surround the judicial selection criteria is the public furore surrounding the South African JAC’s
failure to recommend Jeremy Gauntlett for appointment.747 The need for more legislative
clarity in respect of the judicial selection criteria is a common concern for stakeholders in the
justice delivery system in all three countries. While recognizing the attempts at providing clarity
in the constitutional and legislative texts, there is still room to guide the public on the qualities
expected of an ideal superior court judge. Judicial selection systems and their resultant
selection criteria are ever evolving phenomena and it is this aspect which results in the ‘crosspollination’ of judicial selection criteria across constitutional systems.
5.6 Conclusion
Debates surrounding judicial selection criteria in all three countries are as critical as the ones
centering on the judicial selection process itself. In fact, the criteria for judicial selection is a
logical corollary of the judicial selection process which in turn is an important element of the
independence of the judiciary. The preceding discussions have highlighted the main features of
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the judicial selection criteria for the ordinary and specialized superior courts in all three
countries. Particularly significant in this endeavor was the attempt at de-constructing the
textual meaning of the entrenched constitutional and legislative judicial selection criteria. This
chapter has further demonstrated that, the criteria for judicial selection is not an end in itself. It
is a means to an end. First, judicial selection criteria provide guidelines on the caliber of
appointed superior court judges. Second, they act as a safeguard against unfettered executive
discretion. Critically, executive discretion is limited by directing executive preferences to
candidates who meet the stipulated minimum professional threshold.
While all three countries in varying degrees institutionalize the judicial selection criteria for the
superior courts, the imperative for clear judicial selection criteria remains a common concern.
Considering the serious threats posed to the independence of JAC’s by over-bearing executives
generally, it is critical that the judicial selection criteria be entrenched in the law with much
clarity as far as practicable. Legislative clarity guards against unwarranted external influences at
the same time instilling public confidence in the judicial selection process.
With the judicial selection processes and criteria in all three countries having been examined,
the next chapter puts into perspective these discussions by analyzing case studies of specific
superior court judicial appointments. This endeavor is critical in demonstrating the convergence
and/or divergence between the law and the actual state practice in superior court judicial
appointments. Furthermore, the subtle aspects of each system of judicial selection can only be
meaningfully discussed in a case study context.
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CHAPTER VI
CASE STUDIES: SUPREME COURT JUDICIAL APPOINTMENTS
6.1 Introduction
The preceding discussions have so far highlighted the general considerations as well as the
judicial selection criteria for the superior courts in all three countries. It is useful at this point to
evaluate case studies of superior court judicial selection processes in each country. These case
studies basically involve an analysis of a specific judicial selection process from the beginning to
the end. The rationale for this approach is two-fold. Firstly, it enables the distinctive features of
each process to come out thereby allowing for a more meaningful comparison of the judicial
selection processes. Secondly, these case studies address some of the key questions which this
study seeks to answer by reconciling the previous discussions on the constitutional and
legislative basis of judicial appointments with the actual state practices.
The case studies focus on a similar court in all three countries, that is, the Supreme Court. The
choice of the Supreme Court as a study unit/comparator has been motivated by several factors.
First, the Supreme Court is the highest court of appeal in non-constitutional matters in both
Mozambique and Zimbabwe. The same position obtained in South Africa until the recent
amendments ushered in by the Supreme Court Act.748 Second, as a higher court within the
judicial hierarchy, its judicial selection process provides meaningful comparisons across all three
countries. Third, the Supreme Court as a comparator provides recent case study opportunities
since all three countries have more or less recent Supreme Court judicial selection processes
from which useful lessons can be learnt.
It is perhaps necessary to begin by giving a brief overview of the methodology which was
employed in the case study analyses. It must be noted from the onset that the methodology
utilized relied heavily on Robert Yin’s work on case study research. 749 The data for the case
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Supreme Court Act No. 10 of 2013.
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See Yin, ‘Case Study Research. Design and Methods’ 1994, Second edition, Thousand Oaks: Sage.
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studies was sourced from multiple sources of evidence which included primary and secondary
documents, interviews, and direct observations by the researcher. These sources were useful
for the purposes of data triangulation. The use of multiple sources of evidence inevitably
enhanced the reliability and validity of the data collected.750
This chapter begins with the case study analyses of Supreme Court judicial appointments in all
three countries. The analysis in each country is discussed separately so as to fully canvass all the
issues arising out of the judicial selection process. This is followed by a comparative analysis of
the salient points emerging from the process in each country. An assessment of developments
in all three countries in light of emerging global trends leads to the conclusion of this chapter.
6.2 Case Study 1: Mozambique
The selection of Mozambican Supreme Court judges in 2011 represented a complete break with
the pre-2004 Constitution judicial selection process. In fact, the 2011 judicial appointments
were the first post 2004 Constitution attempt at opening up a traditionally closed system of
judicial selection. The Supreme Court judicial selection process began in October 2011 with the
JAC advertising the Supreme Court vacancies in the government gazette as well as in the print
media.751 The public advertisement called for applications from suitably qualified persons to fill
the seven vacancies which had arisen. Preceding this, the JAC had appointed a seven member
committee to oversee the judicial selection process and would ultimately make
recommendations to it. The committee was constituted as follows; one retired Supreme Court
judge, one serving Supreme Court judge, two serving Administrative Court judges, a dean of a
law faculty, the President of the bar association, and the Deputy Attorney General.752 It is
important to note that the committee was composed of members outside the JAC.
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Valuable insights into this process were obtained from retired Supreme Court Judge Joao Carlos Trindade, who
was the President of the selecting committee appointed for this purpose by the JAC.
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Interview with the President of the Committee, 22 August 2014, Victoria Falls, Zimbabwe.
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Furthermore, the committee was constituted in such a manner as to be generally
representative of the legal profession.
The committee’s first session was held in the presence of the President of the Supreme Court
who subsequently recused himself from the deliberations.753 The recusal was intended to give
room to the committee members to deliberate freely without the possibility of external
pressure from the JAC chairperson.754 During its first sitting, the committee did not have any
terms of reference and guidelines on the procedures governing its mandate. The committee
members discussed the above issues extensively and resolved to elect the President of the
committee by secret ballot in-order to properly manage the committee’s mandate.755 The
committee subsequently wrote to the JAC requesting clarity on their mandate. The JAC
responded by furnishing the committee with guiding principles on the criteria for judicial
selection. These principles also provided that the proceedings of the committee would be valid
if all committee members were present.756
The committee subsequently deliberated on the judicial selection criteria in several meetings
within the first three months of its work.757 The main issue which the committee had to grapple
with was evaluating the candidates with different legal backgrounds in the light of the
constitutional requirements which provide as follows:
‘Judges of the Supreme Court shall be nominated by the President of the Republic on the
recommendation of the Superior Council of the Judiciary, on the basis of their curricula, after a
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public tender open to judges and other national citizens of reputed merit, all of whom shall hold
degrees in law and be in full possession of their civil and political rights.758
At the time of their appointment, judges of the Supreme Court shall be of at least thirty-five
years of age and shall have at least ten years of experience at the bar or in teaching law, and all
other requirements shall be fixed by law.’759
The committee finally settled for criteria which was based on the educational qualifications and
professional experience of the candidates. Furthermore, candidates were subjected to a preinterview ranking based on their submitted curriculum vitae, published works, court decisions
made, and professional development conferences/seminars attended.760
42 candidates applied and the committee rejected three applications on the basis that they did
not meet the minimum judicial appointment criteria threshold.761 The guidelines on the
interview process were formulated and these focused on the candidates’ motivations as well as
their resume. Subsequently, 39 candidates were invited for the interviews which were in
camera, and which took two weeks to complete.762 The interview process was organized as
follows: the President of the committee asked questions first, followed by the rest of the
committee members. Each candidate was allocated an hour but on average the interviews took
forty minutes per candidate.763
A respondent who was a candidate in the Supreme Court interviews commented on the
interview process as follows;
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‘The interview panel asks many questions which are not limited to legal considerations.
Everyone was interviewed and the results made public. It is difficult to determine if
politics or legal experience dominates the judicial selection process. As a candidate in the
last Supreme Court interviews, it is difficult for me to make judgment on the process.
However, the selection committee is made up of reputed jurists.’764
Each of the set criteria had points and committee members evaluated candidates on their
individual score-sheets. At the end of the interview process, the committee averaged scores for
each set criteria which became the final score per candidate. This process of averaging the
scores of each committee member was justified by the President of the committee as being an
important safeguard against subjectivity in the score allocations.765 Ultimately, the candidates
were ranked from 0-20 points and the committee submitted this list to the JAC. In cases where
candidates had the same number of points, the professional experience years determined the
ranking order.766 It is also critical to note that the JAC was at liberty to reject the submitted
ranking list and hence retains the final decision on the submitted candidate list.767 Commenting
on this aspect, one scholar noted that the judicial selection process necessarily depends on the
integrity of the President of the Supreme Court who wields considerable influence in the JAC.768
The committee made two critical recommendations to the JAC.769 First, the committee
recommended that candidates with less than 10 points on the final grading list should not be
appointed. Second, the committee recommended that the JAC respect the committee’s ranking
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of the judicial candidates. The final candidate ranking was published in the government gazette
as reflected in Table 1 below.770
Table 1
Extract from the gazetted final judicial candidates classification list
Ord.

Nome

Classificacao

1.

Augusto Raul Paulino

16,50

2.

Matilde Augusto Monjane Maltez de Almeida

15,75

3.

Maria Benvinda Delfina Levi

15,50

4.

Pedro Sinai Nhatitima

15,00

5.

Osvalda Joana

14,25

6.

Maria Isabel Bento Rupia

14,25

7.

Jose Fernandes Xavier Junior

13,75

8.

Achirafo Abubacar Abdula

13,50

9.

Rafael Sebastiao

13,25

10.

Inacio Ombe

13,00

11.

Claudina Ernesto Macuacua Mutepua

12,75

12.

Carmen Antonieta Francisco Guilherme Nhanale Lucas

12,75

13.

Vitalina do Carmo Papadakis

12,75

14.

Arlindo Moises Mazive

12,50

15.

Custodio Vasco Djedje

12,25

16.

Jose Maria de Sousa

12,00

17.

Valentim Daniel Sambo

11,75

18.

Felicidade Sandra Machatine Ten Jua

11,75

19.

Antonio Paulo Namburete

10,75

20.

Henrique Carios Xavier Cossa

10,75
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21.

Joao Antonio Baptista da Assuncao Beirao

10,25

22.

Augusto Abudo da Silva Hunguana

10,00

23.

Bernardo Bento Chuzuaio

10,00

24.

Pascoai Francisco Jussa

10,00

25.

Valdomiro Tome Socrates

10,00

26.

Hermenegildo Carlos Jossias Jone

9,75

27.

Antonio Sebastiao Fernando Matimula

9,50

28.

Maria Alexandra Zamba

9,50

29.

Alfredo Damiao Phiri

9,50

30.

Paula da Conceicao Machatine Honwana

8,75

31.

Vitorino Niquisse

8,50

32.

Tome Gabriel Matuca

8,25

33.

Carlos Magaia Mahumane

8,25

34.

Jose Antonio Candido Sampaio

7,75

35.

Sara Jaime Panguene

7,50

36.

Luis Mabote Junior

7,00

37.

Joao Enoque Mabjaia

6,25

38.

Helder Elias Mangujo

5,00

39.

Ricardo Antonio Nhaguliane

3,00

Source: Conselho Superior Da Magistratura Judicial (JAC) Government gazette dated 15
December 2011.
One judicial candidate queried the published candidate grading list.771 The candidate appealed
to the JAC resulting in the selection committee subsequently justifying its position. The matter
ended at that point but the candidate still had an option to appeal the JAC’s decision to the
Administrative Court.772 The JAC subsequently submitted the candidates’ list to the President of
the Republic and proposed that he make appointments from those candidates with 10 points
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and above.773 The President however sent the list back to the JAC for further clarifications since
the list did not categorize candidates according to legal professional background, which was
important in balancing the composition of the court.774 In response, the JAC came up with two
candidate lists, that is, one for judges and the other for jurists outside the judiciary. The
President of the Republic eventually appointed seven judges to the Supreme Court.775 The
President of the Republic appointed candidate numbers 1 to 5, 19 and 22 as per Table 1 above.
It emerged from the interviews that the failure by the President of the Republic to follow the
candidate ranking list was justified on the basis of representativity as discussed below. The
appointed judicial candidates included the Attorney General at the time,776 the Director of the
Legal Aid Institute,777 a former Attorney General,778 two judges,779 one jurist,780 and the
Minister of Justice.781
A number of observations can be made about the judicial selection process for Mozambique’s
Supreme Court judges. First, the 2011 interviews were a major milestone insofar as opening up
the selection process of judges in Mozambique is concerned. This openness is evidenced by the
public advertisement of the vacancies as well as the publication of the final results. However,
some limitations to greater openness in the judicial selection process still remained. These were
the fact that the interviews and the final deliberations of the JAC were held in camera. While
the attempt at opening a previously closed system to the public is commendable, there is still
773

Interview with the Vice President of the Supreme Court (as he was then), Justice Muchanga, Maputo, 11 July
2013.
774

Ibid.

775

Ibid.

776

Augusto Raul Paulino.

777

Pedro Sinai Nhatitima.

778

Antonio Paulo Namburete.

779

Osvalda Joana and Matilde Augusto Monjane Maltez de Almeida.

780

Augusto Abudo da Silva Hanguana.

781

Maria Benvinda Delfina Levi.

179

need to open the critical stages of the process such as the interviews to public scrutiny if the
objectives of openness are to be meaningfully achieved.
Second, a number of important lessons can be learnt from the ended 2011 judicial selection
process. The fact that the committee did not initially have any terms of reference as well
guidelines for the selection process is hardly desirable considering that the committee’s
composition and role is not entrenched in the law but is a matter of JAC practice. Furthermore
and as noted in Chapter 4 of the study, the fact that the committee’s membership is kept out of
the public domain does not completely eliminate the possibility of external influences or even
caucusing to adopt common positions. Since this was the first such process in Mozambique’s
legal history, these gaps are hardly surprising but what is important are the lessons that can be
learnt for the benefit of future processes.
Third, it is clear that the President of the Republic did not respect the ranking of the candidates
according to performance in the interviews. While the law does not oblige the President to
follow the submitted ranking list, a number of respondents interviewed queried this aspect of
the judicial selection process.782 To them, the failure by the President to respect the ranking list
negates against meritocracy in the selection of judges. It does not augur well for public
confidence in the system if for subjective reasons, the President can simply overlook better
candidates in favour of his own preferred candidates. This situation is even more glaring
considering that the public had access to the ranking list. For example, candidates five and six
on the list had the same points but one was preferred over the other and to make matters
worse, candidates with lesser points were appointed. The President supposedly justified his
choices on the basis of diversity and representativity. However, perceptions are abound that
politicking played an important role since these candidates are presumed to be ruling party
sympathizers.783 Commenting on the above issue, one respondent had this to say;
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‘Rigorous screening takes place at the political level before the President appoints from the list.
Being a Supreme Court judge is increasingly becoming a privilege dependent on the politics of
the day.’784
The same sentiments were echoed by the UN Special Rapporteur on the independence of
judges and lawyers as follows;
‘Information received indicated that, in numerous cases, membership of the ruling party
(in power since 1975) is a de facto prerequisite for access to public administration,
including the judiciary, as well as for career advancement and job security. This situation
and the lack of an effective system of checks and balances constitute considerable
obstacles to the development of a truly independent judiciary.’785
Particularly worrying about the judicial selection process was the appointment of the then
Minister of Justice and the Attorney General as judges. These candidates subsequently took up
their positions on the bench after they had left their positions in government.786 This state of
affairs is hardly desirable and poses a serious threat to the independence of the judiciary. It
negates the separation of powers principle if serving members of the executive can have the
political insurance that when their terms of office end, they can find refuge in Supreme Court
positions. The same concerns apply to the involvement of the Deputy Attorney General in the
committee who in reality was assessing his superior, the Attorney General who as noted earlier
was a judicial candidate. It can be argued that the Deputy Attorney General might not have
known that the Attorney General had applied, and in any case was only exercising a predetermined position that did not depend on who had applied. As observed in Chapter 4 of this
study, it is critical that the judicial selection process eliminate the possibilities of external
influences which militate against public confidence in the process.
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An equally controversial aspect of the 2011 judicial selection process was the fact that one of
the selection committee members had a son who participated in the interviews and was
subsequently appointed. An overwhelming majority of respondents felt that candidate number
four on the list was less experienced compared to the other judicial candidates.787 In fact, this
candidate had no prior experience in the bar or in the judiciary. While it is important to
distinguish between perceptions and facts, the above scenario creates a strong possibility of
caucusing considering the personal interests involved. It is therefore necessary for the
credibility of such a process, that it be conducted in a manner that is impartial to an objective
by-stander.788
Lastly, a perhaps progressive aspect of the Mozambican judicial selection procedure is the
availability of remedies for redress for aggrieved judicial candidates. The fact that judicial
candidates can query the deliberations of the selection committee all the way to the
Administrative Court is an important remedy in a participatory democracy. However, the fact
that there is no public record of the deliberations of the committee as well as the JAC clearly
puts an aggrieved judicial candidate at a disadvantage in any potential litigation for redress.
6.3 Case Study 2: South Africa
The South African case study focuses on the April 2013 Supreme Court of Appeal judicial
selection process. The process began with the JAC secretariat advertising the two vacancies
which had arisen in the Supreme Court. Nominations for potential candidates were required to
comply with certain pre-requisites which included the candidate’s written consent, a detailed
curriculum vitae disclosing the candidate’s formal qualifications, a completed standard
questionnaire, and copies of at least three written judgments by the candidate.789 It is
important to note from the onset that the JAC screening committee is composed of seven
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members representative of the commission membership. Furthermore, the head of the court
where a vacancy arose leads the discussion on the nominees for short-listing purposes.790 After
receipt of the complete nomination papers, the JAC screening committee short-listed the
nominees and the criteria for short-listing purposes was whether or not a person is
appointable.791
The JAC screening committee shortlisted three candidates, namely Judge Nigel Willis, Judge
Clive Plasket, and Judge Halima Saldulker.792 An important aspect of the process relates to the
candidates’ assessments received from critical stakeholders such as the bar associations and
interest groups. For example, the Democratic Governance and Rights Unit (DGRU) report to the
JAC focused on the judicial records of all three nominees.793 The importance of these records
was that they clearly showed the judicial philosophy of the candidates. Similarly, the
Johannesburg Bar Council categorized its submission into themes as follows;
a) the candidate’s appropriate qualifications,
b) whether the candidate was a fit and proper person
c) whether the candidate’s appointment would help to reflect the racial and gender
composition of South Africa,
d) the candidate’s knowledge of the law, including constitutional law,
e) the candidate’s commitment to the values of the constitution,
f) whether any judgments have been overturned on appeal,
g) the extent and breadth of the candidate’s professional experience,
h) the candidate’s linguistic and communication skills,
i) the candidate’s ability to produce judgments promptly,
j) the candidate’s fairness and impartiality,
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k) the candidate’s independent mindedness,
l) the candidate’s ability to conduct court proceedings,
m) the candidate’s administrative ability,
n) the candidate’s reputation for integrity and ethical behavior,
o) the candidate’s judicial temperament,
p) the candidate’s commitment to human rights, and experience with regard to the values
and needs of the community,
q) the candidate’s potential and lastly,
r) the message that the candidate’s appointment would send to the community at large.794
As noted in the previous chapter, it is apparent that the above themes are largely an
extrapolation of the constitutional requirements on judicial appointments.795 What is
particularly significant about these stakeholder contributions is that they enable the JAC
commissioners to fully appreciate the candidates that eventually appear before them in the
interviews. The degree of stakeholder input in the South African context is therefore an
important indicator of the seriousness with which judicial appointments are taken within the
constitutional matrix.
The interviews were conducted on the 9th of April 2013 and were open to members of the
public as well as the media. Judge Plasket, a white male, was the first to be interviewed
followed by Judge Saldulker, a black female and lastly, Judge Willis, a white male.796 The
interview sequence was that the Chief Justice asked questions first, followed by the Judge
President of the court and the rest of the commissioners. The manner in which the three
candidates were interviewed offers interesting comparisons. Judge Plasket had the previous
year been interviewed for the same position but had been overlooked. The commissioners
acknowledged having read the transcript of his previous interview and proceeded to cross
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examine him for over two hours. From the interview transcript, the nature of the questions
which Judge Plasket had to answer mainly related to two issues.797 The first issue related to his
impression of the Supreme Court of Appeal judgment which had found the JAC’s inability to
appoint candidates to the Western Cape High Court to be irrational. The second issue which
took a considerable amount of time was the judge’s views on judicial transformation. It is
hardly surprising therefore that at the end of the interview, Judge Plasket commented as
follows;
‘Well, I realize that most of the questions that I faced today, have had very little to do
with my competence as a Judge, they have been on other issues and I was happy to deal
with them. But what I would urge the Commission to do, is to consider my track record
as a Judge and to examine my track record in particular as a Judge- an Acting Judge of
Appeal, because it is on that basis that a decision can be taken whether I am a suitable
person to be appointed. Thank you.’798
The next candidate to be interviewed was Judge Saldulker, who had been appointed to the
bench in 2004 and had been acting in the Supreme Court of Appeal. From contemporaneous
accounts of the interview process, it emerges that a ‘comparatively bland and uneventful
interview ensued.’799 Perhaps the only major issue in the interview was the remark by the Judge
President of the Supreme Court of Appeal, which was to the effect that the other judges of the
same court were not supportive of her appointment.800 Surprisingly, Judge Saldulker was not
even questioned on the few reported judgments she had to her name, which are necessarily an
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important indicator of the work ethic for a prospective appellate court judge. The interview
passed without much incident and lasted a little more than half an hour.801
The last candidate to be interviewed was Judge Willis who had been appointed to the bench in
1998. Contemporaneous accounts of the interview reveal some interesting contrasts with the
preceding interviews for the other two candidates.802 Judge Willis was interviewed for less than
an hour. The general tenor of the interview has been described by observers as a ‘convivial’
affair.803 Judge Willis indicated to the commission that, the fact that he has never acted on the
court should not be an impediment to his appointment.804 Furthermore, Judge Willis was never
asked a single question on judicial transformation which issue had dominated the interview for
another white male judge.805 Rather, Judge Willis was quizzed about his religious theses for a
PhD and an Mphil as well as his annoyance with an earlier Constitutional Court judgment.806
At the end of the interviews, the JAC deliberated in camera and recommended Judge Saldulker
and Judge Willis who were subsequently appointed to the Supreme Court of Appeal by the
President of the Republic. It is clear that all three interviews reveal stark contrasts in the
treatment of the judicial nominees.807 There were huge disparities in the length of the
interviews, the nature of the questioning as well as the attitude of the commissioners to the
candidates. While the commission’s choice of Judge Saldulker has elicited less controversy due
801
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to racial and gender transformation imperatives, the commission’s choice in respect of the two
white male candidates reveals bias in the conduct of the two interviews.808 The previous bias of
the JAC in favour of candidates who had previously acted as judges on a particular court was
surprisingly discarded.809 Commenting on these glaring inconsistencies, two scholars
commented as follows;
‘The commission-or its dominant caucus-had made up its mind beforehand. For ideological and
political reasons, the JSC was against Clive Plasket, an experienced administrative and human
rights lawyer…’810
‘This is why the decision of the JSC to recommend Justice Nigel Willis for appointment to the
Supreme Court of Appeal is so perplexing and why it runs counter to that body’s stated
commitment to advance judicial transformation. Justice Willis has demonstrated a remarkable
animosity to the egalitarian ethos of the Constitution as developed by the Constitutional
Court.’811
Another commentator made the following observation;
‘Some white men are interviewed aggressively for a long time and are not recommended (for a
judicial position). It is general knowledge that some of South Africa’s top and most senior
advocates do not allow themselves to be nominated, and are not prepared to be humiliated in
this manner.’812
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It would appear that inconsistencies in the conduct of the interviews have traditionally been
the bane of the South African judicial selection process. Commenting on the April 2012
interviews, some commentators observed that;
‘We have previously criticized the JSC for the inconsistent lengths of interviews- too
many interviews became bloated with questions that appeared to have little relevance
to establishing whether a candidate would be a good judge...Without a discussion of
candidates’ judgments, it can be difficult to anchor discussion of broader issues such as a
candidate’s judicial philosophy or commitment to constitutional values.’813
The main observation emanating from the South African judicial selection process is the
unequal treatment of candidates during the interviews. It augurs well for the credibility of the
JAC’s deliberations that judicial nominees be treated equally. Despite the general pedigree of
the South African judicial selection process discussed in Chapter 4, the April 2013 Supreme
Court interviews failed to achieve the degree of fairness expected of such an important process.
While judicial transformation imperatives are an integral part of the constitutional framework
on judicial selection, there is need for a consistent approach which subjects all candidates to
the same rigours of the interview process.
6.4 Case Study 3: Zimbabwe
The July 2014 Supreme Court judicial selection process represented the first practical test of the
constitutionally entrenched judicial selection process. The process began with the appointment
of the JAC commissioners as per the 2013 Constitution’s provisions. As noted earlier in Chapter
4 of this study, the JAC is constituted by 13 members.814 As at July 2014, nine members of the
commission had been sworn into office.815 In terms of the Constitution, the appointed JAC
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members constituted a quorum for the purposes of overseeing the judicial selection process.
Section 344(1) of the Constitution provides as follows;
‘A body established by or under this Constitution may act even if there are one or more
vacancies in its membership, provided that the members of the body who authorize or perform
the act are a quorum.’
Section 344(2) further provides that;
‘Unless this Constitution or a law regulating the proceedings of the body concerned makes some
different provision, half the total membership of any body established by or under this
Constitution constitutes a quorum.’
The newly constituted JAC proceeded to advertise three Supreme Court vacancies which had
arisen in the public media on 14 March 2014. The advertisement invited the President of the
Republic and members of the public to make nominations of their preferred judicial candidates.
The JAC circulated a nomination form which had to be attached to the curriculum vitae of the
nominated person. The JAC received 12 nominations but two of the candidates withdrew from
the process without giving any reasons. The JAC secretariat subsequently short-listed the
remaining ten candidates for the vacant judgeships thereby complying with section 180(1)(d) of
the Constitution which requires at least three nominees per vacancy. The short-listed nominees
subsequently completed a standard candidate questionnaire as part of the process. 816 It is
important to note that while the Constitution opens Supreme Court vacancies to lawyers
outside the judiciary, surprisingly only members of the judiciary were nominated. A senior
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lawyer interviewed explained this dearth of interest from the legal fraternity in the following
terms;
‘The main problem is that senior lawyers are not interested in the bench because of the
poor conditions of service. The economic situation has had an impact on the recruitment
of competent lawyers as judges, hence the reliance on appointing members within the
judiciary to higher courts. This is seen as a promotion rather than a downgrade. One
cannot therefore take an armchair approach because there are several factors which
impact on the appointment of judges. Another factor which discouraged lawyers was the
2000- 2003 situation where competent judges were pushed out of the system.’817
The interviews were conducted on the 15th of July 2014. Prior to this, the commissioners had
been given the candidates’ information packs ten days before the interviews. Furthermore, the
commissioners met a day before the interviews for a pre-interview session. For the first time in
Zimbabwe’s legal history, the interviews were open to the public as well as the media.818 The
sequence of the interviews was that the Chief Justice who is the chair of the commission asked
questions first followed by the Deputy Chief Justice and the rest of the commissioners. A
standard interview template was devised through the assistance of a consultant.819 The
interview template had a set of ten standard question categories which all candidates were
tested on by the Chief Justice. Thereafter, other commissioners asked follow-up questions. The
standard questions were categorized as follows;
a) Work background
b) Leadership
c) Collaboration
d) Teamwork and co-operation
e) Planning and organization
817
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f) Decisiveness
g) Independence
h) Work standards
i) Motivational fitness
j) Integrity
Each of these categories had its own follow up questions. With regards to work background,
candidates were asked about particular judgments which showed their expertise in a field of
law. Other questions in this category related to the motivations to be a Supreme Court judge as
well as giving examples of judgments which were upheld on appeal. Questions on the
leadership category related to difficult decisions which the candidates had to make and how
they arrived at those decisions. The collaboration category contained questions on cases where
the candidates sought ideas from persons who are not judges and cases where the candidates
had to analyse numerical and financial information. The teamwork and cooperation category
related to instances where the candidates compromised their positions under the influence of a
fellow judge, and cases where the candidate’s legal opinion differed from that of a fellow judge.
Furthermore, candidates were asked about their reaction to the lack of ethics from colleagues
in the judiciary and how they handled such issues.
In the planning and organizing category, candidates were asked to describe the methods they
use to keep court arguments on track as well as missing deadlines and keeping track of urgent
matters. The decisiveness category focused on the ability of candidates to make quick or
delayed decisions. Candidates were asked to describe the longest period they had to delay a
judgment and situations where they departed from the previous decision of the High Court. In
the independence category, candidates were tested on three issues, namely describing an
outstanding case they dealt with, an unpopular decision made and a decision made without the
use of a precedent. The work standards category focused on examples of the candidate’s work
below and above standard as well as instances where quality was compromised. The
motivational fitness category centred on situations which were problematic and stressful to the
candidates and these mainly related to the judges conditions of service. The final category on
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integrity/propriety obliged candidates to disclose situations in which their integrity was
compromised.
Other notable follow-up questions included issues of the conflict between the judges’ farming
activities and court time as well as motivations for desiring to be on the Supreme Court bench.
Candidates were also asked their personal views on whether meritocracy should take
precedence over seniority in Supreme Court judicial appointments as well as the criteria they
thought was suitable. Furthermore, candidates who had served in the Labour Court only and
not in the High Court were asked basic questions such as distinguishing between action and
application procedures. Surprisingly, two of the candidates failed to answer this question
prompting the Chief Justice to remark as follows;
‘That is very elementary and we cannot have a Supreme Court judge who doesn’t know that.’ 820
From the above scenario, it remains to be seen if this public chastisement of sitting judges will
have an impact in the future in terms of discouraging would be applicants who are averse to
being publicly embarrassed.
Once the interview stage was completed, the JAC subsequently deliberated on the candidates’
interview performances in camera. From the interviews, it emerged that each JAC member
completes a score sheet which they justify during the deliberations which culminate in voting.
Unfortunately, no information is publicly available as to the voting procedure since it is a
confidential process at this stage of the judicial selection process. From the voting stage, the
JAC prepared the final list of nine names which was submitted to the President. The candidates
were ranked according to their interview performance and the President chooses his preferred
candidates from the submitted list. As of August 2015, no appointments from this process had
been made and it is not clear what criteria the President would use in making the final
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appointments. From the constitutional text, the President simply appoints one candidate from
the three submitted nominees per vacancy.821
A number of observations can be made in respect of the 2014 Supreme Court judicial selection
process. It is significant that the July 2014 judicial selection process represented a departure
from past judicial selection processes insofar as the openness and transparency of the process
is concerned. The use of interviews which were open to the public and the media had a positive
impact in instilling greater public confidence in the process. The use of public interviews had a
mitigatory effect on negative perceptions that the selection of judges is a purely political
process.822 However, the fact that the deliberations of the JAC are held in camera still remains a
contentious issue. A significant majority of respondents interviewed queried the confidentiality
of the process post the interview stage.823
Another contentious issue which has arisen in the post interview debates relates to the JAC’s
final ranking as well as the Presidential choices.824 The Constitution obliges the President to
select one candidate out of three nominees per vacancy. As noted earlier, the JAC simply sends
the final ranking list to the President who in turn can choose anyone from the submitted list of
nine names. There were ten candidates who were interviewed in the July 2014 interviews. Of
those ten, two had been publicly declared unfit for appointment during the interviews. What
this means therefore is that the JAC included one of the two candidates who had performed
badly in the interviews in the final list so as to meet the constitutional requirements.825 A
possible complication arises when the President for his own subjective reasons appoints the
least performing candidate on the submitted nominees list. As a relatively new process, these
are some of the possible scenarios which can arise and which have the potential to seriously
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dent the integrity of the judicial selection process. Clearly, there is need to revisit this
constitutional gap so as to avoid rewarding the least deserving candidates. It is necessary that
the judicial selection framework limits the possibilities of purely political factors dominating the
process so as to avoid losing the constitutional gains made thus far.
6.5 Comparative analysis of the case studies
The preceding sections have so far given the contextual analysis of specific judicial selection
processes in all three countries. This section deals with comparative discussions of the key
issues emanating from each case study. These discussions are critical in that they bring out the
distinctive features of each system of judicial selection at the Supreme Court level. In-order to
engage in a meaningful analysis of the issues emerging from the case studies, the discussion will
be broken down into three thematic stages. These are a comparative analysis of the preinterview, the interview and post-interview stages of the judicial selection processes in all three
countries.
The pre-interview stages in all three countries involve the public advertisement of the judicial
vacancies. It would appear that the public advertisement of vacancies is an element of
openness and transparency which is intended to ensure greater stakeholder participation in the
process. The overwhelming stakeholder interest is evident particularly for Mozambique, which
had to interview a large contingent of nominees.826 Both South and Zimbabwe follow the public
nomination system where another person or body nominates a preferred candidate, whereas
Mozambique’s system requires interested applicants to make an application themselves. An
important aspect of the pre-interview stage is the short-listing of candidates. The short-listing
of nominees is critical in that it allows for stakeholder input on the candidates especially in the
South African context. While South Africa permits direct stakeholder input on the short-listed
nominees, the position is different in both Mozambique and Zimbabwe. These two countries
appear to be predicated on ‘secret soundings’ in respect of the judicial nominees.
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Furthermore, both Mozambique and South Africa entrust the short-listing exercise in the hands
of a committee created for this purpose unlike the Zimbabwean position which vests this
function in the JAC secretariat. The South African screening committee is representative of the
JAC membership compared to the Mozambican committee which is dominated by judges. The
Mozambican position is hardly surprising considering that the judiciary is predicated on a career
system. In fact, the judges domination of the selection committee mirrors the dominance of
members of the judiciary in the JAC composition itself. Nevertheless, the peculiarity of the
Mozambican process relates to the preliminary ranking of candidates based on their curriculum
vitaes. However, this practice is largely an extension of the past judicial selection process which
was essentially curriculum vitae based.
The interview stage in all three countries offers some interesting contrasts. The interview
deliberations in South Africa and Zimbabwe are open to the public and the media whereas,
those in Mozambique are conducted in camera. Furthermore, the selection committee in
Mozambique is guided in the interview process by an interview guideline which focuses on the
candidate’s educational and professional background. While the selection committee members
are at liberty to ask extra-legal questions, the guide is an important JAC tool in ensuring more or
less uniformity in the nature of the questions. The Zimbabwean process goes much further than
the Mozambican one by utilizing a standard set of questions which all candidates are tested on.
The use of standard questions is meant to address inconsistencies that may arise in relation to
questioning the judicial nominees.
The South African process on the other hand is not based on pre-determined questions and
individual commissioners are at liberty to cross-examine candidates on any matter. It is perhaps
this aspect of the South African process which has resulted in the criticism that some of the
interviews are riddled with irrelevant considerations to judicial office. With respect to the
fairness of the interview process, it can be seen that the South African process appears to be
reflecting inequalities in the treatment of judicial candidates compared to the Mozambican and
Zimbabwean experiences so far. However, it must be underscored that both Mozambique and
Zimbabwe have implemented the Supreme Court judicial selection process only once under the
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current constitutional dispensations. This is in contrast to the South African process which is
long established and continues to be jurisprudentially tested in the courts.
The post-interview deliberations in all three countries take place in camera. In the Mozambican
context, the process involves the averaging of each committee member’s score on every
aspect. The total weighted average becomes the final score for every candidate which is
subsequently gazetted according to the candidates’ interview performance. While this
approach is intended to remove subjectivity in the process, the possibility of caucusing to adopt
common positions still remains. Unlike the Mozambican position, both South Africa and
Zimbabwe utilize the vote mechanism in coming up with the final recommendation list. The
voting procedure adopted invariably becomes a critical determinant of the fairness the process.
The voting process in the South African context has been subjected to judicial scrutiny as
previously discussed in Chapter 4 of this study. While the Zimbabwean voting procedure is
outside the public domain, important lessons on the voting process itself can be derived from
the South African experiences.827 Furthermore, the South African JAC, just like the Mozambican
commission, publicly announces its recommended candidates immediately after deliberations.
By way of contrast, the Zimbabwean process is confidential up to the Presidential appointment
stage. It is perhaps this secrecy which is undesirable in the Zimbabwean process. It is necessary
for the JAC to publicize its recommendations so as to enhance the transparency of the process.
It is contradictory to open the process to the public up to the interview stage but fail to disclose
the commission’s final recommendations.
It is clear that the Mozambican post-interview process goes much further than the South
African and Zimbabwean processes in publicly disclosing the candidates’ interview
performances. It is perhaps paradoxical in terms of openness and transparency that the
Mozambican JAC interviews are in camera while the deliberation results are publicized. While it
remains debatable as to the propriety of publicly disclosing the post interview deliberation
results, a recent South African judgment is instructive on this point.828 In the case of the Helen
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Suzman Foundation v. Judicial Service Commission, Le Grange J in dismissing an application
which sought to compel the commission to avail records of its deliberations, held that;
‘While it is accepted that transparency in judicial selection should obviously be
welcomed, the continuing entrenchment of some degree of secrecy in all comparable
systems demonstrates that the JSC’s claim that it should deliberate in private is wellfounded. In fact, certain of these international courts and academic writers have
recognized the justification for confidential deliberations similar to what has been
advanced by the JSC. They have held that confidentiality breeds candor, that it is vital for
effective judicial selection, that too much transparency discourages applicants, and will
have an effect on the dignity and privacy of the applicants who applied with the
expectation of confidentiality’829
An equally important aspect of the post-interview stage relates to the commissions’ roles in the
final judicial appointments made. The Mozambican and Zimbabwean positions differ
remarkably from the South African position. In both Mozambique and Zimbabwe, the
commissions produce lists of candidates ranked according to their performance in the
interviews. The President of the Republic subsequently chooses his/her preferred candidates
from the submitted list irrespective of performance in the interviews. From this aspect, it is
apparent that the Mozambican and Zimbabwean executives are given unfettered discretion in
making the final judicial appointments. By contrast, the South African JAC has significant input
in the appointment of the rest of the Supreme Court judges with the exception of the President
and Deputy President of the court.830 The President of the Republic appoints the rest of the
judges on the ‘advice’ of the JAC.831 This explains the JAC recommendation of only two
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candidates for the two vacancies which had arisen in the Supreme Court of Appeal interviews,
unlike the Zimbabwean process where the JAC submits three names for every vacancy.
It is clear that the President of the Republic plays a more formal role in Supreme Court judicial
appointments in the South African context compared to the situations obtaining in
Mozambique and Zimbabwe. In fact, the executives in Mozambique and Zimbabwe are given a
lot of leeway in terms of selecting Supreme Court judicial candidates. The Mozambican
experience is particularly valuable in demonstrating how confidence in the process can be
undermined by extra-meritorious considerations. The same observation equally applies to the
South African process which is still grappling with balancing meritocracy and judicial
transformation imperatives.
In light of the above discussions, it is necessary at this juncture that the experiences of
Mozambique, South Africa and Zimbabwe be juxtaposed with emerging global trends. This
objective is achieved in the following section through an analysis of the superior court judicial
selection mechanisms for a broad spectrum of countries across the civil and common law
divide.
6.6 An assessment of developments in all three countries in light of emerging global trends
Before concluding this chapter, it is perhaps necessary to highlight some of the emerging
superior court judicial selection practices globally. Such an endeavor is critical in reconciling the
practices in Mozambique, South Africa and Zimbabwe with emerging global trends. This
comparative assessment is important in several ways. First, it enables useful lessons to be
drawn from the experiences of other jurisdictions. Second, this analysis is useful in determining
the extent to which all three countries are converging with or diverging from the emerging
global trends in judicial selection. While it is beyond the scope of this study to analyse all
countries, the following survey focuses on the positions obtaining in some of the leading judicial
selection systems as well as the Anglophone, Francophone and Lusophone Africa perspectives.
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A survey of Anglophone African countries such as Botswana,832 Ghana,833, Kenya,834 Namibia,835
Uganda,836 and Zambia,837 reveal some interesting contrasts in respect of their judicial selection
procedures. These countries constitutionally entrench judicial appointment commissions.
However, the point of departure relates to the role of these commissions in judicial selection as
well as the commission procedures. For example, the commissions in Botswana, Ghana,
Namibia and Zambia do not advertise judicial vacancies. The superior court judicial
appointments are initiated by the executives with the commissions recommending nominees
who would have been suggested by the executives. Moreover, these commissions do not
conduct public interviews of prospective judges, their deliberations being essentially curriculum
vitae based. Kenya on other hand appears to have been influenced by the South African judicial
selection process in its recent constitutional revision exercise.838 The Kenyan JAC advertises
judicial vacancies. The shortlisted candidates are publicly interviewed and recommended to the
executive for appointment. However, it is critical to note that, the deliberations of the JAC are
in camera. Furthermore, the Kenyan Constitution limits executive discretion at the appointment
stage by making it obligatory to appoint nominees according to the JAC’s recommendations.839
This aspect of the Kenyan process is clearly different from the positions obtaining in
Mozambique, South Africa and Zimbabwe where the executive exercises some discretion on
the recommended candidates.
Among the Anglophone countries, there are some countries which make a distinction between
the appointment of the Chief Justice and the Deputy Chief Justice from the rest of the superior
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court judges. These countries also differ with respect to parliamentary ratification of judicial
appointments with countries such as Ghana and Zambia entrenching parliamentary ratification
of Supreme Court judges.840 Of the three subject countries of this study, only Mozambique
entrenches parliamentary ratification of the President and Vice President of the Supreme
Court.841
Similarly, most Francophone and Lusophone African countries constitutionally entrench judicial
appointment commissions which generally manage appointments and promotions within the
judiciary. As earlier alluded to in Chapter 2, the French Gaullist model has had a significant
influence in several civil law based constitutional systems. A survey of the constitutions of
countries such as Angola, Cameroon, Guinea Bissau, Niger, and Senegal clearly shows that the
executives dominate the selection of superior court judges. In reality, these commissions
merely perform perfunctory roles in superior court judicial selection.842 It is critical to note that
these commissions do not advertise judicial vacancies. Furthermore, judicial nominees are not
interviewed publicly with all processes deemed to be confidential. The superior court judicial
selection processes in these countries are characterized by information assymetries as there is
little or no publicly available information on the JAC activities. It is clear that Mozambique, as a
civil law based country, has gone much further than most of the civil law based African
countries in promoting the openness and transparency of the Supreme Court judicial selection
process.843 For example, the appointment of Supreme Court judges in Angola is still predicated
on the curriculum vitae of nominees, a position which Mozambique has already departed
from.844 In a typical Francophone fashion, the Constitutions of Niger845 and Senegal relegate the
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Supreme Court judicial selection procedures to subsidiary legislation.846 Guinea Bissau on the
other hand represents an extreme example of executive domination in the selection of judges.
According to Article 92 of its constitution, judges are appointed by the President of the Council
of State without any participation by any other body.
As observed in the discussions in Chapter 2, some of the old democracies such as the UK have
recently reformed their mechanisms of judicial selection for the superior courts.847 It is clear
that there are some critical points of convergence in the UK reforms and the practices in
Mozambique, South Africa and Zimbabwe. For example, the UK process is characterized by
advertising judicial vacancies followed by the short-listing and interviewing of prospective
candidates. These reforms were aimed at promoting the openness and transparency of the
judicial nomination and selection procedures. However, an important point of divergence
relates to the confidentiality of the processes. The UK process is predicated on the
confidentiality of the commission deliberations with disclosure of information only permissible
in exceptional circumstances. Other established democracies such as Australia, Canada and
New Zealand are seized with robust policy debates on their mechanisms of judicial
appointments in light of these UK reforms.848 Similarly, it appears that most of the American
States that utilize commissions subject the judicial selection deliberations to confidentiality.849
Confidentiality in judicial appointments in the American context has been justified in the
following terms;
‘The commissioners … must be able to candidly discuss the nominees, and in so doing, be
free from the general public’s emotional appeals and pressure from interested political
actors. At the same time, sufficient openness must exist to demonstrate that the
commission is free from the cronyism and commission-captures that threaten its
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independence. Such transparency catalyzes public confidence about the fairness of the
process. Thus, a carefully constructed balance must be struck between the two
diametrically opposed objectives of openness and confidentiality. This can be
accomplished by allowing for public hearings followed by confidential interviews of the
prospective nominees and commission deliberations.’850

Other countries such as India entrench a self-selecting judiciary with the collegium of Supreme
Court judges key in the selection of superior court judges.851 In fact, the Indian executive plays a
formal role in superior court judicial appointments. It is perhaps useful to draw comparisons
with Israel’s JAC which is one of the oldest in the world.852 A committee appointed in 2000 reexamined Israel’s judicial selection procedures and made some critical recommendations.853
These recommendations included publishing widely the judicial nominees list 21 days before
the JAC deliberations, and setting up a sub-committee constituted by three JAC members which
would interview the candidates.854 It is critical to note that the committee recommended that
the JAC’s deliberations should not be open to the public effectively entrenching the
confidentiality of the JAC deliberations. Judging from the preceding case studies, it is clear that
Mozambique, South Africa and Zimbabwe’s superior court judicial selection processes are more
or less in sync with emerging global trends insofar as the openness and transparency of the
processes are concerned. In fact, all three countries go beyond some of the old democracies in
opening judicial appointments to public scrutiny.
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The above survey of a broad spectrum of countries across the civil and common law divide,
whilst not exhaustive, reveals critical points of convergence and divergence across countries.
While judicial selection systems are diverse, the critical consideration relates to the extent each
country puts in place mechanisms which promote the openness, transparency and
independence of the judicial selection process. In a comparative study of this nature, the
analysis necessarily relates to which country has more or less of a particular feature of judicial
selection in the context of emerging global trends.
6.7 Conclusion
This chapter set out to explore the processes of judicial selection in all three countries. This
comparative exploration was aimed at reconciling the theory and practice relating to judicial
selection focusing on a specific superior court. The comparative case study analysis was aimed
at unearthing the subtle aspects of each country’s judicial selection process. As such, the
preceding comparative case study discussions have demonstrated useful points of convergence
and divergence in Supreme Court judicial appointments in all three countries. Despite the
differences in the common and civil law traditions attaching to these countries, it appears that
similar concerns resonate across all three countries. These concerns relate to the extent to
which the respective judicial selection procedures promote fairness and meritocracy in judicial
appointments. Intertwined with this is the extent to which the superior court judicial selection
processes are insulated from purely political influences. All three systems of judicial selection
vest the functions of managing Supreme Court judicial appointments in JACs. However, the
roles played by the JACs differ depending on the level of influence each commission has on the
final judicial appointments.
Particularly significant is the appropriate role of executives in the judicial selection process. It is
clear that the Mozambican and Zimbabwean processes give the executives a lot of leeway in
choosing candidates. It is undesirable that these executives make appointments from a large
pool of candidates without the need to justify their choices. The South African process on the
other hand, better curbs unfettered executive discretion by restricting the executive to the
submitted JAC nominee list which usually corresponds with the available vacancies.
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Furthermore, the time frame within which the executive has to make the final appointments
needs to be circumscribed. The fact that executives, especially in Zimbabwe can take forever in
making final appointments undermines public confidence in the judicial selection process. An
equally critical point for Mozambique relates to constituting the selection panel in such a way
as to instill public confidence in the selection process. The need for a less controversial process
is apparent judging from the 2011 Supreme Court selection process which respondents
generally viewed as being dominated by political patronage. These perceptions were buttressed
by the close associations between some of the selection panelists and the judicial candidates.
It can be seen that all three countries have in varying degrees made attempts at opening the
judicial selection process to public scrutiny. It appears that the judicial selection procedures
utilized in all three countries are more or less consistent with emerging global trends. While
there are no blueprints on judicial selection, emerging global trends are an important indicator
of best practices which enhance the prospects for an impartial and independent judicial
selection process. The important point to note is that all three countries appear to be going
much further than other countries in promoting the openness and transparency of the judicial
nomination and selection process.
A critical issue in all three countries as well as in other comparable jurisdictions is striking the
appropriate balance between openness and confidentiality in respect of the JAC deliberations
in the judicial selection process. All three countries have adopted different approaches which
basically reveal different philosophies underpinning their judicial selection mechanisms. As
noted earlier, Mozambique goes much further than South Africa and Zimbabwe in publicizing
the interview results. The bane of such an approach is that instead of attracting the best
available candidates, the system can actually discourage potential candidates who are risk
averse to being publicly ridiculed. A possible solution therefore might be to allow public access
to the interview transcripts without necessarily publicizing the candidate interview scores in
newspaper pages.
Having explored the emerging issues relating to the theoretical and practical implementation of
judicial selection in all three countries, the next chapter concludes the previous discussions by
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offering some suggestions from the lessons learnt. It will not pretend to suggest a new model
for judicial selection, but it will offer some practical recommendations from a comparative
perspective.
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CHAPTER VII
SUMMARY, RECOMMENDATIONS AND CONCLUSIONS
The previous chapters introduced the global judicial independence discourse, and further
explored comparatively, the superior court judicial selection processes in Mozambique, South
Africa and Zimbabwe. It is clear that no system of judicial selection can be meaningfully
assessed in the absence of available alternatives. In this respect, this comparative study
enabled the judicial selection processes in all three countries to be usefully examined, with a
view to further enhancing the prospects for independent and effective judiciaries. Significantly,
all three countries provided a good comparative fulcrum by virtue of two critical factors. First,
all three countries share more or less similar contextual backgrounds. Second, the comparison
of judicial selection processes in legal systems predicated on the common law and civil law
traditions respectively necessarily enriched the study.
Before concluding this thesis, it is critical to highlight the key methodological aspects of the
study. The first aspect was the integration of country specific questionnaire responses from
stakeholders in the justice delivery system into the analysis. In order to achieve this objective, a
standard questionnaire on judicial selection was administered in all three countries. The
questionnaire was complemented by interviews with key participants in the judicial selection
process. The second aspect relates to the case study analysis of Supreme Court judicial
selection processes in all three countries. The choice of the Supreme Court as a comparator
across all three countries was an important aspect of the functional comparison adopted
principally in the study.
In light of the foregoing discussions, this chapter concludes the thesis as follows. It begins by
summarizing the main issues addressed in all preceding chapters. The summary of critical issues
arising is followed by a discussion of country specific recommendations which leads to the
thesis’ final concluding remarks.
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7.1 Summary
There is little, if any debate at all, on the importance of an independent judiciary in a
constitutional democracy. Modern day constitutional democracies are, of necessity, predicated
on an independent judiciary which safeguards the rule of law and the fundamental rights of
citizens. Due to the broadness of judicial independence as a concept, this study focused on one
key element of it, that is, judicial selection mechanisms in Mozambique, South Africa and
Zimbabwe. Judicial selection mechanisms play a key role in determining the calibre of judges
appointed to the superior courts. Despite this key role, a complex matter is formulating what
can be termed the ‘ideal’ judicial selection process. The study acknowledges the difficulty in
coming up with a model judicial selection process partly due to the indeterminate nature of the
judicial independence concept itself. In fact, countries utilize a wide variety of judicial selection
systems which basically reveal different conceptions of judicial independence.855 Further, the
perennial struggle in balancing judicial independence and accountability underpins the global
judicial selection discourse.856 Consequently, the diverse approaches to these issues are a clear
indication of the aspects of the judicial selection process valued most across jurisdictions.
Emerging democracies in Africa are grappling with the aftermath of the so called ‘third wave’ of
democratization.857 Post colonial governments in countries such as Mozambique, South Africa
and Zimbabwe have to ensure democratic consolidation by establishing institutions that
promote the rule of law and the protection of fundamental rights of citizens. One such
institution is the judiciary. It necessarily follows that the mechanisms of appointing superior
court judges are critical insofar as the democratic consolidation imperatives are concerned. The
mechanisms of judicial selection are important as they impact on the independence of judges
from unnecessary external pressures in fulfilling their adjudicative functions. A bench which is
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free to deliver justice impartially is invariably better placed to safeguard the effectiveness of
the judiciary in upholding democratic tenets. Furthermore, in an age characterized by the
increasing judicialization of politics, the necessity for an independent and high quality judiciary
is apparent.858
In the absence of judicial selection blueprints, the comparative study reviewed the existing
judicial selection systems in all three countries. The review was aimed at suggesting practical
ways in which all three systems could further enhance the prospects for the twin objectives of
politically independent and effective judiciaries. From a comparative perspective, reviewing
norms and processes operating in different contexts is no easy task. In the judicial selection
context, the difficulty is compounded by the fact that judicial selection mechanisms necessarily
encompass a broad spectrum of aspects which cannot be meaningfully assessed in isolation.
Consequently, a determination of how all three countries could further enhance the prospects
for independent and effective judiciaries through the judicial selection mechanisms involved
enquiring into the following critical questions: What historical and contextual factors influenced
the judicial selection systems in all three countries? To what extent are the theoretical aspects
of judicial selection consistent with the actual state practices? What are the real and potential
threats posed by the current judicial selection processes to the independence and effectiveness
of the judiciary? To what extent have JACs been effective in promoting openness and
transparency in judicial selection? To what extent are the judicial selection practices in all three
countries consistent with emerging global trends?
Before addressing these questions, the study first explored the theoretical debates
underpinning judicial independence generally. As Chapter 2 demonstrates, the judicial
independence concept is deeply embedded in the separation of powers and rule of law
paradigms. While its theoretical justifications have differed, the critical nature of an
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independent judiciary still remains largely uncontested in modern day scholarship.859 In fact, no
single theory provides an exhaustive explanation for the existence of an independent judiciary.
Recognizing its importance, the complex issue is determining how judicial independence can be
measured in a polity.860 It is hardly surprising that various toolkits have been developed which
all aim to provide some measure of a country’s compliance with judicial independence
principles. The difficulty of measuring judicial independence is exacerbated by the fact that the
concept is constituted by several elements. These include the institutional independence of the
judiciary, security of tenure, financial independence and judicial accountability. It is perhaps the
interplay of these key elements which determines a country’s compliance with internationally
recognized judicial independence principles. For example, a weak judicial selection system
could be complemented by strong tenure rules thereby remedying any shortcomings relating to
the independence and impartiality of the judges. As one scholar observed, judicial
independence is less at risk at the front end - the appointment process, if the back end- the
removal process, has strong tenure rules.861
Any meaningful study of norms and institutions within a legal system necessarily begins with a
clear appreciation of the historical and contextual factors that have impacted on the legal
system’s evolution. It has been established in Chapter 3 that present day legal systems in
Mozambique, South Africa and Zimbabwe in one way or another owe their manifestations to
the colonial legacy. Particularly significant is the attempt to break away from the colonial legal
system in Mozambique with disastrous consequences.862 In fact, legal systems do not operate
in a vacuum. Their evolution is influenced by each country’s politico-economic context.
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Consequently, the political culture in each country impacts on the attitude of the governments
of the day towards key institutions such as the judiciary, including on how they are constituted.
It is submitted that a politically competitive environment has better prospects of ensuring the
entrenchment of a strong judiciary which is not dependent on the politics of the day. Chapter 3
has shown that all three countries are characterized by dominant political parties with South
Africa manifesting some reasonable degree of political party plurality compared to
Mozambique and Zimbabwe. It has also been established that long lasting executives appear to
pose a serious threat to the independence of the judicial selection process. For example,
Zimbabwe’s dominant political party once purged the judiciary substituting it with perceived
compliant judges. Further, the judiciary was stripped of its jurisdiction in politically sensitive
land cases.863 Worryingly, the South African dominant political party is increasingly showing
signs of discomfort with its otherwise strong judiciary.864 Mozambique and South Africa clearly
need to avoid the undesirable past Zimbabwean experiences by not utilizing legislative
majorities to undermine the judiciary.
The study proposes that the boundary of political influence in the judicial selection process
needs to be carefully defined in each polity. In reality, politicians pose the most serious threat
to the independence and effectiveness of the judiciary. It is expecting too much of politicians to
leave critical judicial selection processes entirely in their hands. Finding an optimal boundary of
political influence is not easy in different political contexts. Admittedly, it is impossible to
completely remove politicians from the judicial selection process for legitimacy purposes.865
Nevertheless, a worthwhile aspiration is limiting the possibilities of pure political considerations
infiltrating the judicial selection process.
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It is apparent that the constitutional entrenchment of judicial selection processes goes a long
way in ensuring that such processes are not easily tempered with by simple legislative
majorities. Possibly, inspired by the South African constitutional text, Zimbabwe’s Constitution
entrenches in detail the judicial selection process, a clear sign of constitutional borrowing
across legal systems. What is noteworthy is the attempt not just at borrowing, but at
remodeling the legal transplant to suit Zimbabwe’s own peculiar judicial selection context. By
way of contrast, Mozambique relies more on subsidiary legislation in its judicial selection
processes. Further, the use of processes that are not expressly provided for in the law in the
Mozambican context further fuels negative public perceptions that political gerrymandering
plays a pivotal role in superior court judicial selection.866
Axiomatically, the use of JAC’s is increasingly becoming the most popular method of selecting
superior court judges across the common and civil law divide. The popularity of the JAC model
is gaining momentum in some of the old democracies as well.867 This study acknowledges the
rationale for the preference of the commission model over others in studies on judicial
selection systems generally.868 Chapter 4 has shown that the apolitical nature of the JACs could
perhaps be one of the main justifications for their popularity globally. 869 Critically, JACs are
generally regarded as a medium for enhancing openness and transparency in the judicial
selection process. Furthermore, JACs provide an opportunity for stakeholder participation in
the processes leading to the appointment of superior court judges. In relation to this study, the
popularity of the commission model was useful in providing a benchmark from which the
consistency of all three countries with the emerging global trends could be meaningfully
examined.
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The Mozambican, South African and Zimbabwean JACs were examined in Chapter 4 on the basis
of three key aspects characteristic of these commissions. These are the status of the
commissions, their composition and selection of members, and the procedures utilized in
judicial selection. The constitutions of all three countries in varying degrees entrench the JACs
and their competences. The constitutional entrenchment of the JACs and their status goes a
long way in insulating them from unwarranted external influences. On this basis, it is clear that
it is much more difficult to tamper with a constitutionally entrenched body than one which is
not. Considering the volatile political contexts evident in each country’s historical epoch, the
need for constitutionally entrenched bodies such as JACs is even more compelling. With the
status of the JACs in all three countries more or less consistent with emerging global practices
and generally accepted principles, the examination of the other two JAC aspects offered
important insights and perspectives.
The composition of the JACs in all three countries varied. Two issues were key in the
examination of the JAC compositions. The first issue related to who appointed the JAC
members. The second issue related to the representativity of the JAC membership with regards
to stakeholders in the justice delivery system, including lay persons. The inclusion of these
stakeholders is critical as they are better placed to judge the competences of their professional
colleagues. Further, the determination of these issues was important in assessing the possibility
of JAC members being influenced by external factors in discharging their constitutional
mandate. It was observed that the South African and Zimbabwean commissions are generally
representative of key stakeholders in the justice delivery system compared to Mozambique.
However, Mozambique incorporates these stakeholders via the ‘back door’ by the utilizing a
selection committee nominated by the JAC members.
It is submitted that keeping direct and indirect executive input in the JAC composition to a
minimum goes a long way in insulating the JAC functions from executive overreach. It also limits
the possibility of caucusing over particular judicial candidates since the JAC membership would
be representative of different constituencies in the justice delivery system as well as lay
persons. In contrast to South Africa and Mozambique, an equally significant point relates to the
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absence of politicians on the Zimbabwean JAC. As a corollary to this, the Zimbabwean executive
directly and indirectly appoints 23 percent of the JAC membership compared to the South
African JAC with a higher percentage of members appointed directly and indirectly by the
executive.
The procedures utilized by the JAC are critical insofar as they promote the openness and
transparency of the judicial selection process. This openness and transparency in respect of
judicial selection is key to instilling public confidence in the judicial selection process. A number
of observations were made in respect of the JAC processes in all three countries. To this end, a
discussion of these issues will concomitantly suggest possible solutions to the identified
structural weaknesses. Unlike the South African and Zimbabwe JAC procedures which are open
to public scrutiny, the Mozambican JAC is essentially secretive in all its deliberations.
Paradoxically, the Mozambican JAC publishes the candidates interview scores. While
acknowledging that this degree of transparency goes much further than most jurisdictions, the
propriety of such publication is debatable and is clearly inconsistent with emerging global
trends on this aspect.
Further, Chapter 5 has shown that the criteria for judicial selection is an important element of
the judicial selection process. Generally, all systems of judicial selection despite their different
configurations are in perpetual search of the ‘ideal’ judge. While the study acknowledges
previous scholarly attempts at formulating the qualities of an ‘ideal’ judge, prescribing the
desired attributes of an ‘ideal’ judge remains a daunting task.870 Despite this difficulty, the
imperative for clear judicial selection criteria which is indicative of meritocracy in judicial
selection remains. Consequently, the search for the ‘ideal’ judge brings into perspective the
criteria for judicial selection. These issues confront Mozambique, South Africa and Zimbabwe. A
noticeable common trend is that controversy is never far away in superior court judicial
selection as the Mozambican and South African case studies have shown. The challenge is
appointing the best available candidates with little or no controversy at all. Notwithstanding
870

See generally Cowen, ‘Judicial Selection in South Africa’, available at
www.dgru.uct.ac.za/print/.../researchreports/ accessed on 10/10/13.

213

this, it must be underscored that the judicial conditions of service to a great extent impact on
the calibre of judges appointed. In order to attract and retain senior jurists, it is critical for the
judiciary to have financial autonomy.871
It is critical that the constitutional and legislative framework entrench specific superior court
judicial selection criteria. The entrenchment of minimum qualification requirements is critical as
it demarcates the experience and skill attaching to a particular court. While these constitutional
prescriptions are important, they still do not inform the public about the qualities expected of a
superior court judge. From a stakeholder perspective, the necessity for legislative clarity in
respect of the criteria for judicial selection is evident.872 Admittedly, both Mozambique and
Zimbabwe address these issues during the interview process but it is important for the public
and potential candidates to know in advance these specific attributes.
In the South African context, the desirability of the same constitutional criteria applicable to all
superior court judges is questionable. Whilst it can be argued that any gaps in the constitutional
text in terms of the level of experience required are remedied in practice during the shortlisting and interview stages of the judicial selection process, it is necessary that the South
African process not leave matters to conjecture. The specialized courts are a different
proposition altogether as the subsidiary legislation establishing them detail the skill and
experience necessary for judicial selection.873 The same approach can be extended to the
ordinary superior courts. The importance of legislative clarity cannot be overemphasized.
Judges preside over cases which affect citizens generally, and it is necessary that the public fully
appreciate the processes and criteria leading to such selection.
An important aspect of the judicial selection criteria in practice relates to acting judicial
appointments. It is desirable that acting judgeships be framed in a way which avoids the
executive indirectly constituting the bench. Unlike Mozambique, both South Africa and
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Zimbabwe constitutionally entrench the procedures for appointing acting judges. While the
practical necessity for acting judicial selection is beyond doubt, the South African process gives
unfettered powers to the Minister of Justice.874 The JAC in practice has a bias in favour of
persons who have previously acted on a particular court. This effectively means that the
Minister of Justice indirectly determines a candidate’s prospects for judicial selection. The
danger posed by such a system is that it can exert undue pressure on acting judges to be more
executive minded especially where one considers future prospects. There is a clear need to
limit executive influence over acting judicial selection if the possibility of political patronage is
to be minimized.
The Zimbabwean process for acting judgeships requires the President to appoint acting judges
on the advice of the JAC.875 However, the bane of the Zimbabwean process is that potential
candidates are limited to former judges only as per the constitutional requirement. 876 It is
submitted that the post 2013 Zimbabwean Constitution process for acting judgeships
represents a missed opportunity to broaden stakeholder participation. By virtue of the
seriousness of the superior court judicial career, it is necessary that candidates from diverse
professional backgrounds are given the opportunity to ‘test’ the waters. It is further submitted
that this approach is better than appointing judges on probation as recently suggested by the
Zimbabwean Chief Justice.877 It is clear that the Zimbabwean reform process concerned itself
more with removing political considerations in acting judicial selection at the expense of
stakeholder participation.878 Needless to say, stakeholders such as the legal profession, legal
academia and civil society practitioners generally constitute the pool from which most of the
judicial candidates emanate.
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Debates on judicial transformation in South Africa have also been at the centre of the
controversy bedeviling the criteria for superior court judicial selection. In contrast to
Mozambique and Zimbabwe, actualizing judicial transformation has been a hotbed of
controversy in the South African context. However, these difficulties are a direct consequence
of the lack of constitutional clarity. The constitutional text is vague with respect to whether
transformative considerations take priority over meritocracy in judicial selection. Considering
the recent high profile controversies occasioned by transformative considerations, it is
important that those responsible for appointing judges address the constitutional gap on this
aspect.879 As a country still grappling with its apartheid past, it is critical that the judicial
selection process be far removed from race politics. It is beyond doubt that judicial
transformation is a necessity in post-apartheid South Africa but these considerations should not
be used to overlook deserving candidates.
The fairness of the interview process is a critical aspect of the judicial selection procedure. It is
important that judicial candidates be treated equally so as to enhance public confidence in the
impartiality of the judicial selection process. It is apparent from Chapter 6’s discussions that key
issues of concern permeate the South African judicial selection process. A structural weakness
identified relates to the unequal treatment of candidates during the interview process as
shown by the South African case study. This inequality relates to inconsistencies in the
questioning of the candidates. Some candidates are tested rigorously on their jurisprudential
philosophies while others are tested on peripheral issues which have nothing to do with their
competences as judges.880 There is an urgent need for the South African JAC to address these
inconsistencies which are leading to increasing perceptions that political overtones are finding
their way into the judicial selection process.
Equally significant in the JAC processes is the candidate evaluation procedures utilized. It is
important that the JACs practice internal democracy by adopting evaluation procedures which
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do not unnecessarily disadvantage potential candidates. For instance, South Africa and
Zimbabwe utilize the voting mechanism. In contrast, Mozambique averages scores for each
candidate. In this respect, it appears that the Mozambican process promotes objectivity by
averaging the individual scores. Through these mechanisms, the impact of subjective
considerations and prejudices is to a great extent minimized.
A contemporary key issue in superior court judicial selection is whether or not the post
interview JAC deliberations should be conducted in camera. All three countries converge in
respect of the post interview JAC deliberations which are held in camera. It is submitted that
these practices are generally consistent with emerging global trends.881 An analysis of the
leading judicial selection systems points to the confidential necessity of this part of the judicial
selection process.882 It is hardly surprising that a recent court challenge aimed at opening this
process to public scrutiny in the South African process was dismissed on the basis of global
practices in comparable jurisdictions.883 The study is supportive of this approach since it
enables the JAC members to deliberate freely without the unnecessary pressure occasioned by
the presence of members of the public and the media. As an important process which
determines the calibre of judges appointed, it is critical that the JAC members feel free to
express their views on candidates candidly without the fear of a backlash. Consequently, the
dangers posed to the integrity of the judicial selection process by opening the post interview
JAC deliberations to the public are greater than keeping the process confidential.
A critical aspect of the openness and transparency of the JAC procedures relates to the JAC
recommendations. The difficulty of imposing a burden on the JAC to justify its choices is
evident. A balance needs to be struck between the public interest to know the reasons for the
JAC choices and not imposing an unreasonable burden on the JAC. There is no obligation on the
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JACs in all three countries to give reasons for recommending or not recommending candidates.
However, the South African JAC has previously furnished reasons for not recommending certain
candidates especially in controversial cases. It is submitted that the JACs would not be
compromised if they gave general grounds on which the selection were based for the purposes
of openness and transparency. The need for this approach is more apparent in the Zimbabwean
context where the post interview processes are confidential.
By way of contrast, the South African JAC publicizes its recommendations immediately after the
interviews. This approach to transparency is progressive. It is paradoxical for the Zimbabwean
process to open the interviews to the public but thereafter to subject the remaining processes
to confidentiality. While Mozambique publishes the interview scores, it is perhaps more
desirable if the JAC would publish the criteria on which the candidate grading was based.
Simply publishing interview scores without any guidance as to what factors determined the
grading can only fuel negative perceptions about the judicial selection process. Despite these
concerns, it is submitted that all three countries, albeit in varying degrees, fare much better in
terms of the openness and transparency of JAC processes when juxtaposed with comparable
jurisdictions in their respective legal traditions.884
Extrapolating from the point above, the Mozambican and Zimbabwean judicial selection
procedures provide a lot of leeway to the executive to choose any candidate on the submitted
JAC recommendation list irrespective of performance in the interviews. It is submitted that this
kind of approach is permissive to other extra meritorious considerations infiltrating the process.
The South African process on the other hand limits such possibilities by equating the
recommended candidates to the number of available vacancies. It is suggested that both
Mozambique and Zimbabwe should consider adopting the South African approach which clearly
limits executive discretion. The Mozambican case study demonstrated the dangers posed to the
integrity of the process if subjective considerations overshadow meritocracy in judicial
selection. Unnecessary controversy needs to be avoided if the public is to have confidence in
the manner judges are selected. In order to limit the possibility of such occurrences in the
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Mozambican context, it is imperative for the JAC itself to determine representativity issues
before submitting its final nominee list to the executive for final selection. With this approach,
the unfettered discretion of the executive is curtailed with the JAC playing a critical role in a
similar manner as the South African JAC.
The time frame within which the executive exercises its discretion over the submitted JAC
nominee list is critical in the judicial selection process. A ‘blank cheque’ in terms of time frame
is prone to abuse and subjective executive considerations which the public know nothing about.
A significant concern emanating from the case study analyses relates to the prolonged
timeframes within which the executives, especially in Zimbabwe, choose the recommended
candidates. The July 2014 Zimbabwean Supreme Court interview process had not yet
materialized by the end of August 2015. It undermines public confidence in the process if
executives can for unknown reasons delay such critical appointments. There is no justification
for such delays considering that the Constitution gives the executive options in case of
dissatisfaction with the submitted nominee list. Stakeholders in the justice delivery system and
the public alike had pinned their hopes on a new dawn insofar as judicial appointments are
concerned, but the Zimbabwean experience is turning out to be a ‘damp squib’.
Given the above summary, it is necessary at this point to address specific recommendations
pertaining to the identified critical aspects of the superior court judicial selection processes in
all three countries.
7.2 Recommendations
The preceding summary canvassed the critical issues pertaining to superior court judicial
selection in Mozambique, South Africa and Zimbabwe. Given this contextual background, it is
important at this juncture to proffer recommendations which address the identified
gaps/weaknesses in the judicial selection processes in all three countries. These
recommendations are important as they give guidance to policy makers and those responsible
for appointing judges on how they can further enhance the prospects for independent and
effective judiciaries in each polity. For the purposes of clarity, the following recommendations
are discussed on a country by country basis. It is submitted that the adoption of these
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recommendations by all three countries will further strengthen their superior court judicial
selection processes.
Beginning with Mozambique, it is recommended that Mozambique constitutionally entrench
the judicial selection process in detail. This can be done either through a constitution revision
exercise and/or a specific constitutional amendment. As a critical process in constituting the
superior judiciary, it is necessary that it be constitutionally entrenched thereby insulating it
from partisan politics. Relying on subsidiary legislation exposes the law on superior court
judicial selection to simple legislative majorities.885 Second, there is need for the Mozambican
JAC to further de-construct the constitutional criteria by publishing regulations which address
the criteria for each superior court.886 The necessity for legislative clarity is apparent as it
enables potential candidates to know in advance the important evaluation aspects in superior
court judicial selection. Third, there is need to amend the JAC membership as constitutionally
entrenched. The Mozambican judicial selection process needs to incorporate stakeholders in
the justice delivery system as well as laypersons in its JAC composition. It is recommended that
instead of a JAC composed of judges and politicians only, the Mozambican JAC will benefit more
in its deliberations if the JAC itself is representative of stakeholders. In this respect, the
Mozambican process can borrow from the South African and Zimbabwean JACs whose
compositions are more or less consistent with emerging global trends.887
Fourth, it is critical that the Mozambican JAC not subject potential candidates to public ridicule
by publishing candidate interview scores.888 It is recommended that Mozambican policy makers
revisit this aspect and instead open the nomination and interview process to the public. The
dangers posed by a secretive process which only publishes interview results are apparent. Such
a process can result in more experienced jurists not availing themselves for selection
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See discussions on the legislative framework in Chapter 4 of the study.
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considering the possible public ridicule associated with the process. As shown by the
Mozambican case study in Chapter 6, several of the candidates had extremely low scores and
the possibility of deterring potential candidates in the future cannot be discounted. Fifth, it is
recommended that the Mozambican JAC publish the general grounds for its recommendations
and not just the candidate interview scores.889 Publishing these grounds provides the public
with some appreciation of the criteria which determined the final JAC recommendations. Sixth,
the Mozambican constitutional framework needs to be amended so that it limits executive
discretion over the submitted JAC nominee list. Unchecked executive discretion is prone to
abuse and can undermine public confidence in the manner superior court judges are selected.
In a similar manner to the South African process, it is recommended that the JAC nominee list
be equated to the available vacancies.
Moving on to South Africa, the first point which needs to be addressed relates to the JAC
composition. It is critical that the percentage of JAC members appointed directly and indirectly
by the executive be substantially reduced.890 It is recommended that keeping direct and indirect
executive influences in the JAC composition to less than a quarter of the total membership is
desirable. Such an approach minimizes the possibility of pure political considerations
dominating the judicial selection process. Further, the study recommends that South Africa
consider incorporating lay persons in its JAC composition. An all-embracing composition augurs
well for the JAC deliberations since it brings in members with diverse perspectives thereby
enriching the judicial selection process. Second, it is important that South Africa constitutionally
entrench specific judicial selection criteria for its ordinary superior courts.891 The need for
specific criteria depending on the hierarchy of the superior court is apparent. A one size fits all
regime in respect of the criteria for superior court judicial selection can only result in some of
the unnecessary controversy which has in the past bedeviled the South African process.
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Third, the South African constitutional framework entrusts too much power in the executive
over acting judicial appointments clearly pointing to the necessity for a constitutional
amendment.892 South Africa can borrow from the Zimbabwean process for acting judgeships in
which the JAC also plays a critical role.893 A recommended approach would be to require the
Minister of Justice to act on the advice of both the head of the court where a vacancy arose and
the JAC before making the appointments. However, the process does not have to be
cumbersome like the formal JAC processes. It simply requires the Minister to get advice on
his/her submitted list of nominees. This recommendation is practicable in a jurisdiction like
South Africa, with a vibrant and well-resourced civil society which can give valuable input into
the process through the JAC.
Fourth, inconsistencies with respect to candidate questioning and the duration of interviews is
apparent in the South African process.894 In-order to address these inequalities in the South
African JAC interview procedures, it is recommended that the JAC utilizes standard questions
after which JAC members can ask specific questions just like the Zimbabwean process. By
adopting such an approach, the JAC will also correspondingly address inconsistencies relating to
the time candidates spend in the interviews. Fifth, it is recommended for the purposes of the
JAC accountability, that JAC members evaluate candidates using a score-sheet with clear
themes. An interview score-sheet with clear themes promotes objectivity by making JAC
members accountable in their assessment of the judicial candidates. It is submitted that this
approach avoids the problems associated with plain voting as the South African case of Cape
Bar Council v. The Judicial Service Commission and Others would show.895
Sixth, there is a clear necessity for the Legislature to amend the South African Constitution inorder to address the vague formulation of the judicial transformation considerations in the
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judicial selection process.896 Using judicial transformation as a political tool against deserving
candidates is undesirable as it opens avenues for direct political influence in the judicial
selection process. The Constitution needs to provide more clarity in respect of when and how
transformative considerations should hold sway in the judicial selection process. It is
recommended that, in a case where there are two or more candidates with more or less the
same potential and they happen to be from different races, that is an opportunity to exercise
transformative goals in favour of the disadvantaged race.
With regards to Zimbabwe, it is worth recalling that its superior court judicial selection process
is relatively new.897 Notwithstanding this, several issues of concern need to be addressed. First,
there is need for the JAC to further de-construct the constitutional criteria by publishing JAC
regulations which give clear indications as to the qualities expected in a superior court judge in
a manner more or less similar to the South African approach.898 Second, the Constitution needs
to be amended so that acting judgeships are open to jurists from different professional
backgrounds instead of limiting them to former judges only.899 A stakeholder participatory
approach is critical if the acting judgeships system is to achieve the objective of providing an
opportunity to potential candidates to gain experience on the bench.
Third, the Zimbabwean JAC needs to adopt the approach recommended for Mozambique and
South Africa in which the JAC publishes general grounds for its recommendations for
transparency purposes.900 As a corollary to this, it is recommended that the Zimbabwean
Constitution be amended so that the recommended JAC nominees are equated to the available
vacancies in-order to curtail unfettered executive discretion in judicial selection. Fourth, it is
critical that the Constitution be amended so that it entrenches a reasonable timeframe within
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which the executive appoints the recommended judicial candidates.901 It is submitted that this
approach to judicial selection avoids the undesirable situation where the executive delays
judicial appointments for subjective reasons. Leaving such critical matters to the whims of
politicians can undermine the foundations of a judicial selection system which had such a
promising start.
In light of the preceding country specific recommendations, it is necessary at this juncture to
end the thesis with final concluding remarks.
7.3 Final conclusions
This comparative study has provided useful insights into the judicial selection processes in all
three countries. These insights are important for appointing authorities, policy makers, judges,
lawyers and academics alike.902 The comparative analyses undertaken enable these
stakeholders to draw useful lessons with a view to further enhancing the prospects for
independent and effective judiciaries in each jurisdiction. Further, areas of convergence and
divergence in the mechanisms of judicial selection in all three countries facilitated the
identification of gaps in each system. Consequently, these gaps provided the platform for
important lessons which all three countries invariably learnt from their respective experiences.
It has been established that judicial selection norms are ever evolving processes and this
comparative study makes a case for a law reform agenda in all three countries. It is submitted
that this study will spur the law reform agenda in a positive direction which further strengthens
the judiciary’s independence as an important element of constitutionalism.
Equally significant was the determination of which country had more or less of a particular
feature which enhances the prospects for an independent and effective bench in the context of
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emerging global trends. From a functionalist perspective, the suggested recommendations
were largely drawn from the comparison of how each judicial selection system dealt with
particular aspects of the judicial selection process. While the study focused principally on three
countries, its observations and recommendations have a general tenor applicable in other
jurisdictions as well. In this respect, the study’s findings are useful especially in emerging
democracies in Africa which have/and or are undergoing more or less the same experiences
with this key ingredient of judicial independence.
Notwithstanding the above, the study proposes three areas which were beyond the scope of
this study for further exploration. First, it is submitted that a comparative analysis of the effect
of dominant political parties on the independence of the judiciary generally is an area in which
political scientists can explore in further studies. Second, while the study did not specifically
address diversity in judicial selection, it is suggested that this is an area in which future
comparative studies can explore in detail. Diversity in a broad sense has traditionally been
synonymous with racial and gender dimensions in judicial selection. It is necessary that future
studies address diversity in the ethnic and/or minority representation context. Third, there is
need for future comparative studies to address the correlation between the independence of
the judicial selection process and the quality of judgments emanating from the superior courts.
An appreciation of this correlation will further enhance the understanding of a judicial selection
system’s capacity to produce an effective bench.
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ANNEXURE I
QUESTIONNAIRE

I am a Doctorate student in the Faculty of Law at the University of Pretoria, South Africa. I am
carrying out a research titled. “A critique of the superior courts judicial selection mechanisms in
Africa: The case of Mozambique, South Africa and Zimbabwe.” I am kindly requesting you to
assist me by completing the following questions in this questionnaire. Your responses will be
strictly confidential. No individual names are required on the questionnaire. Thank you for
agreeing to participate.
Complete the questionnaire by ticking (  ) in the applicable and appropriate box. Other items
will require you to fill in the required information.

Section A:Background information
1.0. Gender
Male
Female

2.0. Legal Career
Judge
Lawyer
Academia
Ministry of Justice Official
JSC Member
Other (Specify)

3.0. Level of Education
Bachelors Degree
245

Masters Degree
PhD
Other (Specify)

4.0. Number of years working in legal field
8 years and above
6-7 years
4-5 years
2-3 years
One year
Less than one year

Section B: Questions on Judicial Selection

5.0. In which of the following countries are you working?
Mozambique
South Africa
Zimbabwe

6.0. Do you think the judicial selection criteria are in the public domain?
Yes
No

7.0 Have you participated in any way in the judicial selection processes in the country?
246

Yes
No

If yes how?....................................................................................................................
……………………………………………………………………………………………………………………………………………………
……………………………………………………………………………………………………………………………………………………
……………………………………………………………………………………………………
……………………………………………………………………………………………………………………………………
……………………………………………………………………………………………………………………………………
8.0. What is your view on the calibre of judges appointed to the superior courts?
……………………………………………………………………………………………………………………………………………………
……………………………………………………………………………………………………………………………………………………
……………………………………………………………………………………………………………………………………………………
……………………………………………………………………………………

9.0. Do you think superior court judges are appointed on merit?
Yes
No
If no why?.....................................................................................................................
…………………………………………………………………………………………………………………………………
………………………………………………………………………………………………………………………………….
…………………………………………………………………………………………………………………………………..
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10.0. Which of the following considerations dominate the judicial selection mechanisms in
the country?
Legal practice experience
Political considerations
Nationality
Race or ethnicity
Gender
Other (Specify)

11.0. Do you think there are measures which can be taken to enhance transparency in the
appointment of judges?
Yes
No
If yes, how?..................................................................................................................
.......................................................................................................................................
.......................................................................................................................................
.......................................................................................................................................

12.0. Do you think the current judicial appointment mechanisms result in the appointment of
the best candidates to the higher courts.

Yes
248

No

13.0. Are there potential threats posed to the independence of the judiciary by the current
judicial selection mechanisms?

Yes
No

If yes, which are the threats?......................................................................................
……………………………………………………………………………………………………………………………………
……………………………………………………………………………………………………………………………………
……………………………………………………………………………………………………………………………………
……………………………………………………………………………………………………………………………………

14.0. Has the composition of the selection commission instilled public confidence in the
judicial selection process?

Yes
No

If no, how can the composition be improved?............................................................
……………………………………………………………………………………………………………………………………………………
……………………………………………………………………………………………………………………………………………………
……………………………………………………………………………………………………
……………………………………………………………………………………………………………………………………
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15.0. What other critical stakeholders do you think should be involved in the selection of
judges?
……………………………………………………………………………………………………………………………………………………
……………………………………………………………………………………………………………………………………………………
……………………………………………………………………………………………………………………………………………………
……………………………………………………………………………………
16.0. Do you think prospective judges should be interviewed publicly?
Yes
No

Support your answer to the above question
……………………………………………………………………………………………………………………………………
……………………………………………………………………………………………………………………………........
……………………………………………………………………………………………………………………………………
……………………………………………………………………………………………………………………………………
………………………………………………………………………………………………………………………………….
17.0. Do you think there is a gap between the law on judicial selection and the actual state
practice?
Yes
No

If Yes, what gaps are there?........................................................................................
……………………………………………………………………………………………………………………………………
……………………………………………………………………………………………………………………………………
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……………………………………………………………………………………………………………………………………

18.0. What else on judicial selection mechanisms in your country would you like to bring to
the attention of the researcher?
……………………………………………………………………………………………………………………………………
……………………………………………………………………………………………………………………………………
……………………………………………………………………………………………………………………………………
……………………………………………………………………………………………………………………………………
……………………………………………………………………………………………………………………………………

End
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